[CAPTION]

BRIEF IN SUPPORT OF MOTION TO DISMISS (Lack of Specificity)

FACTS

[INSERT FACTS]

ANALYSIS

Article I, section 13 of the Indiana Constitution states that the accused "shall have the right . . . to demand the nature and cause of the accusation against him" Ind. Const., art. I, sec. 13.  This constitutional provision has been interpreted by the appellate courts of Indiana to provide three protections: 1) to know the accusations against him so that he may anticipate the proof and prepare a defense in advance of trial; 2) to assure that the accused will not twice be put in jeopardy for the same crime; and 3) of informing the Court of the facts alleged, so that it may decide whether or not they are sufficient in law to support a conviction. Flores v. State, 485 N.E.2d 890 (Ind. 1985); Moody v. State, 448 N.E.2d 660 (Ind. 1983); Malone v. State, 547 N.E.2d 1101 (Ind.Ct.App. 1989); Gebhard v. State, 459 N.E.2d 58 (Ind.Ct.App. 1984).
The legislature enacted statutes to ensure compliance with this Indiana Constitutional protection.  Indiana Code 35‑41‑1‑4(a)(4) states that a Defendant may move to dismiss an information where "[t]he information does not state the offense with sufficient certainty."  Further, Indiana Code 35‑34‑1‑2 states, "[t]he . . . information shall be a plain, concise, and definite written statement of the essential facts constituting the offense charged."  The Information, which has been filed in the above entitled cause, is wholly insufficient. 

1.
The Information Fails to Allege Specific Acts

The Information takes a shotgun approach and charges Defendant with violating certain Indiana statutes and Indiana Administrative Codes, but fails entirely to state what acts the Defendant allegedly performed to violate those provisions. Further, each count contains various alternate and multiple theories of liability, again without stating the specific acts the Defendant is alleged to have violated, leaving the Defendant to guess at what the State alleges he did.

2. Mistake of Fact

The affirmative defense of mistake of fact is available to the Defendant in this Cause. "Mistake of Fact" occurs when "a person who engaged in the prohibited conduct was reasonably mistaken about a matter of fact, if the mistake negates the culpability required for commission of the offense."  Ind. Code 35‑41‑3‑7.  Because of the failure of the State to allege specific facts involved, the State is significantly impairing the Defendant’s ability to anticipate the proof at trial and to prepare a defense, which is the main purpose of the Information.  Malone v. State, 547 N.E.2d 1101 (Ind.Ct.App. 1989).

3. Double Jeopardy

The Defendant is entitled to the protection from double jeopardy.  He may not be twice tried or punished for the same offense.   U.S. CONST., AMEND. V; IND. CONST., art. I, sec. 14. The charges are so vague that they do not protect the Defendant from the possibility of subsequent prosecution.

4. Non‑Unanimous Verdicts
The counts of the Information allege multiple and alternative theories of liability.  This would allow the State to present evidence of multiple acts and let the jury pick. [INSERT FACTS – FOR EXAMPLE: One juror could believe the Defendant sold paddlefish eggs, while another could believe Defendant shipped paddlefish eggs, while still a third could believe he transported paddlefish eggs, all of which are charged in Count I, and thus they could have a unanimous verdict but not agree on the specific acts Defendant committed.]  A unanimous verdict requires the entire jury to agree on the acts Defendant committed to violate a criminal law.  Richardson v. United States, 526 U.S. 813, 119 S. Ct. 1707, 143 L.Ed.2d 985 (1999); Scuro v. State, 849 N.E.2d 682 (Ind.Ct.App. 2006); Castillo v. State, 734 N.E.2d 299 (Ind.Ct.App. 2001).

5. Essential Facts

The Counts contained within the Information do track the language of the statutes, however, they do not conform to the requirements of Ind. Code 35‑34‑1‑2(d), requiring that the allegations contained within an Information "shall be a plain, concise,  and definite written statement of the essential facts constituting the offense charged."  The counts contained within the Information contain zero facts.

6. Griffin v. State, 439 N.E.2d 160 (Ind. 1982).

The Griffin case is directly on point to the case at bar. Defendant in that case was charged with Receiving Stolen Property, class D felony as follows: 

That on or about the 6th day of December, 1980, in the County of Rush, State of Indiana, Jimmie [sic] A. Griffin did knowingly receive the property of another person that had been the subject of theft.

The foregoing Information contains about the same detail as the Counts alleged in the Information herein.  The Indiana Supreme Court found the Information fatally defective and reversed the Defendant's conviction.  In fact, the Indiana Supreme Court found that even though the Defendant failed to object to the Information prior to trial, allowing the trial to proceed on such an Information constituted fundamental error.  The Court reasoned, "[t]here are no facts given to indicate what property was stolen and from whom, nor where he had received the alleged stolen property or from whom. As the defendant points out, this information failed in any way to give him notice of the charges he was facing so that he might properly defend himself and further, did not adequately describe the charge so that he could plead this present conviction should he be subsequently be charged with receiving the same property."  

The same problems are present here.  As in Griffin, the Defendant herein is not adequately protected from double jeopardy by the Information in this cause.  Id; see also Flores v. State, 485 N.E.2d 890 (Ind. 1985) (charge of stealing "property" was indefinite and in violation of Article I section 13 and 12); Locke v. State, 530 N.E.2d 324 (Ind.Ct.App. 1988) (information charging child molesting was insufficient where it did not include names of the alleged victims); Robinson v. State, 232 Ind. 396, 112 N.E.2d 861 (1953) (name of person whose identity is essential to proper description of offense charged, should be alleged if known); Wilson v. State, 164 Ind.App. 665, 330 N.E.2d 356 (1975) (State must state the facts and circumstances which constitute the offense charged with certainty and precision).
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