[CAPTION]
BRIEF IN SUPPORT OF MOTION TO DEPOSE CHILD WITNESS

	Defendant, [Name], by counsel, hereby submits his brief in support of the Motion to Depose Child Witness filed herewith.
INTRODUCTION AND SUMMARY OF THE ARGUMENT
No one can seriously dispute that a person standing accused of a crime has a right to defend himself.  Such a defense does not begin and end in the courtroom in a trial by one’s peers.  Trial by ambush is a thing of the past.  The modern practice of law requires the competent defense attorney to appear in court ready for what the State’s witnesses will say.  The able defense attorney will even know exactly what the witness will say and be prepared to test the credibility of that testimony.  Cases may even arise where the defense attorney learns that no such testing is possible.  Those cases often get resolved through the plea bargaining process.
In recognition of these points, the Indiana Supreme Court has given litigants access to the free and liberal use of depositions.  In many cases, nothing less than a deposition of the State’s key witnesses will allow a defense attorney to properly evaluate a case and advise the accused accordingly.  In this case, [Name] is attempting to take a deposition authorized by the procedural rules promulgated by the Indiana Supreme Court.  However, the State, invoking Indiana Code, Section 35-40-5-11.5, is attempting to deny [Name] access to this common procedural device.
Neither the Prosecuting Attorney nor this Court may rely upon this recently enacted statute to categorically deny [Name] a deposition of the State’s chief witness.  The statute is a nullity.  It is the exclusive prerogative of the Indiana Supreme Court to establish procedural rules governing the course of litigation.  Moreover, the statute delegates to prosecutors what is essentially a judicial function, i.e., overseeing and managing discovery.  In either case, the statute at issue is facially invalid and an unconstitutional violation of the separation of powers as set forth in the Indiana Constitution.
Defendant should be allowed to take the deposition he has requested.  Rule 21 of the Indiana Rules of Criminal Procedure extends the scope of the Indiana Rules of Trial Procedure to criminal matters.  Additionally, Indiana Code, Section 35-37-4-3 provides that depositions in a criminal matter are governed by the Indiana Rules of Trial Procedure.  Within the Indiana Rules of Trial Procedure, Rule 26 allows parties to obtain discovery, in part, by “[d]epositions upon oral examination or written questions.”  Those depositions can cover “any matter, not privileged, which is relevant to the subject-matter involved in the pending action.”  Ind. Trial Rule 26(B)(1).  In an expression of the broad scope of depositions, Rule 26(A) of the Indiana Rules of Trial Procedure clearly sets forth that “[u]nless the court orders otherwise under subdivision (C) of this rule, the frequency of use of these methods is not limited.”  Ind. Trial Rule 26(A).  Here, [Name] is seeking to obtain discovery by deposition upon oral examination of the State’s chief witness.  [Name] intends such deposition to cover the allegations he must answer for in court.  There can be no dispute that the Indiana Rules of Trial Procedure would allow such a deposition.
The Prosecuting Attorney should not be allowed to dictate the applications of the Indiana Rules of Trial Procedure.  Yet, the State has attempted to block [Name]’s discovery.  According to the State, [Name] seeks to depose a “child victim,” and, as the argument goes, Indiana Code, Section 35-40-5-11.5 sets forth an exclusive method by which a defendant may obtain a deposition in such cases.  However, “[r]egardless of what the legislature may enact, it is the exclusive prerogative of the Indiana Supreme Court to establish procedural rules governing the course of litigation, and any legislative enactment which infringes upon that prerogative must yield.”  Otterman v. Indus. Bd., Violent Crime Comp. Div., 473 N.E.2d 1021, 1021 (Ind. Ct. App. 1985), trans. denied.  Therefore, [Name] must be allowed to take a deposition authorized by the Indiana Supreme Court’s procedural rules.  
The Court should not hesitate to declare that it is not bound by Indiana Code, Section 35-40-5-11.5.   In passing such a law, the Indiana General Assembly has unconstitutionally invaded the province of the Indiana Judiciary.  Article III, Section 1 of the Indiana Constitution clearly and unambiguously sets forth the distribution of powers amongst the branches of our State government:

The powers of the Government are divided into three separate departments; the Legislative, the Executive including the Administrative, and the Judicial: and no person, charged with official duties under one of these departments, shall exercise any of the functions of another, except as in this Constitution expressly provided.


Within this structure, the Indiana Constitution delineated the exclusive powers to each branch.  Article VII, Section 1 of the Indiana Constitution provides that the Judiciary branch has the judicial powers, while Article IV, Section 1 gives the General Assembly the Legislative authority.   In fact, the General Assembly has acknowledged that rules of practice and procedure fall within the powers granted solely to the judiciary and its judicial authority:

The Supreme Court has authority to adopt, amend, and rescind rules of court that govern and control practice and procedure in all the courts of Indiana.  These rules must be promulgated and take effect under the rules adopted by the Supreme Court, and thereafter all laws in conflict with the Supreme Court’s rules have no further force or effect.


Ind. Code § 34-8-1-3.  	In reviewing and interpreting IC § 34-8-1-3 and its preceding versions, the Indiana Supreme Court found that this statute was adopted “[i]n order to remove any conflict which would inevitably result from both the Legislature and the Supreme Court promulgating rules of procedure, and to fix responsibility therefor exclusively in the Supreme Court…”  State ex rel. Blood v. Gibson Circuit Court, 157 N.E.2d 475, 478 (Ind. 1959).  The Court expounded by noting that by the enactment of this statute, the Legislature surrendered and abandoned any rights it may have had under Article VII, Section 4 of the Indiana Constitution to impose “regulations and restrictions” upon the jurisdiction of the Indiana Supreme Court with respect to “rules of court which shall govern and control practice and procedure in all the courts of this state.”  State ex rel. Blood, 157 N.E.2d at 478.
	In application of this doctrine, the Indiana Supreme Court has unequivocally protected its exclusive domain at it relates to practice and procedural matters.  Speaking to this issue, the Indiana Court of Appeals found that “in practice and procedural matters in the courts of this State the rules adopted by our Supreme Court are preeminent and supersede any statutory provisions relating to such practice and procedure and that such rules are of such vitality as to abrogate and render ineffective ‘all laws in conflict therewith.’”  O’Brien v. Fulwider, 166 N.E.2d 525, 527 (Ind. Ct. App. 1960).  The same principle was affirmed by the Indiana Supreme Court in 1978.  In the matter of State ex rel. Western Parks v. Bartholomew County Court, the Court struck down statutory provisions that conflicted with its rules.  In doing so, the Court found that “[t]o the extent that any legislative enactment conflicts with these rules, the rules must take precedence and the conflicting phrases within that statute must be deemed without force or effect.”  State ex rel. Western Parks v. Bartholomew County Court, 383 N.E.2d 290, 292 (Ind. 1978).
	By way of another example, these principles were applied by the Indiana Supreme Court when reviewing the conflict between a statute and the Indiana Rules of Evidence.  McEwen v. State, 695 N.E.2d 79 (Ind. 1998).  In McEwen, the Indiana Supreme Court was faced with a statute that created a different standard for admissibility of evidence than a corresponding rule under the Indiana Rules of Evidence.  In nullifying the conflicting statute, the McEwen Court held that because the statute’s substantive requirements for admissibility conflicted with the Indiana Rules of Evidence, “the statute is a nullity on that point.”  McEwen, 695 N.E.2d at 89, citing Humbert v. Smith, 664 N.E.2d 356, 357 (Ind. 1996).  Thus, Indiana law clearly and unequivocally establishes that, as the highest part of the Judiciary branch of government, the Indiana Supreme Court has the exclusive constitutional authority to adopt, amend, and rescind rules of court that govern and control practice and procedure in all the courts of Indiana.    
When examining the contested statute (IC § 35-40-5-11.5), it appears that the Indiana General Assembly’s intent was to provide ultra-enhanced protections for the “child victim” in sex offense cases.  A “child victim”, which is a phrase that already presumes the guilt of the accused, is defined by Indiana Code, Section 35-40-5-11.5(b)(2) as a child less than sixteen (16) years of age who is the victim or alleged victim of a sex offense.  The contested statute then delineates detailed procedural requirements that must be met.
1. The “Defendant”, defined by IC § 35-40-5-11.5(b)(3) as including an attorney representing the defendant, must first contact the prosecuting attorney before any contact with the Child Victim and one (1) or more of the following apply:
a. [bookmark: _Hlk58401188]The prosecuting attorney agrees to the deposition.  If the prosecuting attorney agrees to the deposition, that agreement may be conditioned upon the Defendant’s acceptance of terms dictated by the prosecuting attorney as to how the deposition “shall” be conducted.  [IC § 35-40-5-11.5(d)(1)]
b. The court authorizes the deposition after finding at a hearing that there is a reasonable likelihood that the child victim will be unavailable for trial and the deposition is necessary to preserve the child victim’s testimony.  [IC § 35-40-5-11.5(d)(2)]  At this hearing, the defendant is required to prove by a preponderance of the evidence that the child victim will be unavailable for trial and the deposition is necessary to preserve the child victim’s testimony.  [IC § 35-40-5-11.5(f)]
c. The court authorizes the deposition after finding at a hearing that the defendant has established by a preponderance of the evidence that the deposition is necessary:
i. Due to the existence of “extraordinary circumstances” and
ii. In the “interest of justice.”  [IC § 35-40-5-11.5(d)(3), (g)]
2. If the court grants a request to depose a child victim, the statute requires the court to issue a written order describing the reason for granting the petition and setting forth the manner in which the deposition shall be conducted.  [IC § 35-40-5-11.5(j)]  The statute then requires the Court to enter an order with certain protections.  [IC § 35-40-5-11.5(j)(1)-(3)]
	The protections set forth in IC § 35-40-5-11.5 are in direct conflict with Rule 26 of the Indiana Rules of Trial Procedure, entitled “General Provisions Governing Discovery.”  A closer examination of the contested statute illustrates this irreconcilable contraction.  First, the prosecuting attorney is given the power to initially dictate whether a deposition of a child victim is even permitted.  Then, the prosecuting attorney can condition approval based upon conditions that are solely determined by the prosecuting attorney.  By creating this power, the contested statute allows the prosecuting attorney to dictate in terms of adhesion if and how the defendant may depose the child victim.  Second, if the prosecuting attorney does not agree, in full or conditionally, to a deposition of a child victim, the defendant must seek relief from the court.  An unnecessary impediment to discovery is then placed upon the defendant to prove that the deposition of the child victim is necessary.
In essence, IC § 35-40-5-11.5 unconstitutionally attempts to usurp the discovery methods already promulgated by the Judiciary Branch.  The protections set forth in the contested statute are unnecessary as protections already exist in Rule 26(C) of the Indiana Rules of Trial Procedure.  It is noteworthy that the contested statute mandates the reviewing court to issue a protective order under this Rule “if applicable.”  [IC § 35-40-5-11.5(j)(3)]  Rule 26(C) of the Indiana Rules of Trial Procedure permits either party (including the prosecuting attorney) to file a motion with the court for an order of protection.  If good cause is shown, the court can issue an order protecting a party or person from “annoyance, embarrassment, oppression, or undue burden or expense, including one or more of the following:
1. That the discovery not be had;
2. That the discovery may be had only on special terms and conditions, including a designation of the time or place;
3. That the discovery may be had only by a method of discovery other than that selected by the party seeking discovery;
4. That certain matters not be inquired into, or that the scope of the discovery be limited to certain matters;
5. That discovery be conducted with no one present except the parties and their attorneys and persons designated by the court;
6. That a deposition after being sealed be opened only by order of the court;
…”

After review of this laundry list of protections afforded under Rule 26(C) of the Indiana Rules of Trial Procedure, it becomes evident that the drafters of IC § 35-40-5-11.5 either completely ignored Rule 26(C) or believed that its protections were either too minimal or entirely impotent altogether.  Using its constitutional authority, the Indiana Supreme Court clearly and unambiguously prescribed the extent of limitations and restrictions that can be placed on methods of discovery.  Regardless of the impetus behind the creation of the contested statute, the fact remains that it unconstitutionally violates the separation of powers set forth in the Indiana Constitution.
