[CAPTION]
MOTION TO QUASH TARGET SUPOENA

The Movant, by counsel, pursuant to the Fifth and Fourteenth Amendments to the United States Constitution, as well as Article 1 Section 14 of the Indiana Constitution, respectfully move this Court to quash the subpoena for grand jury testimony.  In support of the Motion, the Movant states the following:

1.  On [insert date], the Movant was served a Target Subpoena attached hereto as Exhibit 1, commanding the Movant to appear at [insert time and date] before the Grand Jury of [insert county].

2. 
The Movant has been identified in the afore-referenced and attached subpoena as the "Target" of the foregoing Grand Jury proceeding.

3.  The Movant has an inalienable and, in Indiana, statutory (Ind. Code §35-34-2-5.5) right to be assisted by an attorney during a grand jury proceeding.  Undersigned counsel for Movant is unable to assist Movant before the Grand Jury in this Case even if Movant were to appear because [insert prior obligation].

3.  If called to testify, the Movant will, on advice of undersigned counsel, assert his Fifth Amendment and Article 1 Section 14 privilege against self-incrimination, and will refuse to testify.

4.  The presence of the Movant at this Grand Jury proceeding would serve no purpose, would be highly prejudicial to the Movant, would result in irreparable bias against the Movant, and is not required to make a determination that the Movant, as targets of this Grand Jury proceeding, will assert their rights under the Fifth and Fourteenth Amendments to the United States Constitution as well as Article 1 Section 14 of the Indiana Constitution.  Davis v. State, 529 N.E.2d 112, 114-15 (Ind. Ct. App. 1988) (holding trial court did not err quashing subpoena of co-defendant where it determined he would assert his Fifth Amendment privilege).

5.  Requiring the Movant to attend this Grand Jury proceeding for the sole purpose of asserting his Fifth and Fourteenth Amendment rights and Article 1 Section 14 rights would create an inordinate amount of highly prejudicial bias against the Movant and, in and of itself, is improper.

WHEREFORE, the Movant, by counsel, respectfully requests the attached Target Subpoena be quashed and that the Movant duly receive written notification releasing him from said Subpoenas and, consequently, the command to appear before the Grand Jury in this Proceeding, and for all other relief just and proper in the premises.
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REFERENCES

I.C. 35–34–2–6 (setting forth the required contents of and procedure for litigating a motion to quash a grand jury subpoena; “A target who is subpoenaed may move to quash a subpoena based upon his privilege against self-incrimination.  The court shall grant the motion, unless the prosecuting attorney makes a written request that the target be granted use immunity in accordance with section 8 of this chapter.  Upon request by the prosecuting attorney, the court shall grant use immunity to the target and order him to comply with the subpoena.”). 

I.C. 35–34–2–5 (the subpoena must contain a general statement of the nature of the grand jury inquiry, and if it is issued to a target witness, the subpoena must also state that he is the subject of the grand jury investigation, that he has the right to consult with and be assisted by an attorney and that an attorney will be appointed for him if he is indigent; noncompliance with the subpoena may be treated as a contempt). 

I.C. 35-34-2-5.5 (setting forth the procedure for a target witness to have counsel's assistance when appearing in front of the grand jury).

CASE LAW

U.S. v. Hubbell, 530 U.S. 27, 120 S.Ct. 2037, 147 L.Ed.2d 24 (2000) (with respect to the production of documents and other tangible objects, the very act of production itself, pursuant to a subpoena duces tecum, may constitute a violation of the self-incrimination privilege).
Snyder v. State, 182 Ind.App. 24, 393 N.E.2d 802 (1979) (no due process violation where accused received subpoena which did not relate nature of proceedings and/or that he was target; error  was harmless because the accused knew he was the target and his rights were explained to him in the grand jury room).  
Comer v. State, 438 N.E.2d 1037 (Ind.Ct.App. 1982) (Fifth Amendment claim requires hearing if person claiming privilege is non-target witness; due process requires full hearing; contempt order for refusing to answer questions propounded by grand jury reversed).

State ex rel. Pollard v. Criminal Court of Marion County, 329 N.E.2d 573 (Ind. 1975) (due regard for privilege against self-incrimination requires that each person appearing before grand jury, after being sworn, but prior to any questioning, be advised of the privilege and instructed that he may claim it at any point in proceeding if he determines that his answer may criminally implicate him).  

United States v. Calandra, 414 U.S. 338, 94 S.Ct. 613, 38 L.Ed.2d 561 (1974) (subpoena must be limited in scope, relevant to investigation, and specific in this directive to witness; grand jury may consider evidence obtained in violation of Fourth Amendment).

