[CAPTION]

MEMORANDUM IN OPPOSITION TO STATE’S MOTION FOR DISCLOSURE

(Asserting Work Product Privilege)

The Defendant, by counsel, respectfully requests this Court to deny the State’s Motion for Disclosure for the reasons set forth in this Memorandum. He objects to the production and disclosure requested on the grounds that the same constitutes privileged work‑product information, and that production could violate his constitutional rights under the Fifth Amendment guarantee against self‑incrimination and the Sixth Amendment right to effective assistance of counsel, as well as the concomitant guarantees of the Indiana Constitution.

State’s Request in General 

In its Motion for Disclosure, the State seeks disclosure from the defense of “any notes, video or audio tapes, documents, papers, or other materials that reflect contact with witnesses currently known or unknown to the State and that contain information which is not confidential or ‘mitigation‑type’ information, and to disclose the names of those persons who have made contacts resulting in the production of such materials.” [insert information particular to your case] For the reasons set forth infra, the Defendant would state that he has no such materials that are not confidential or “mitigation‑type,” and that if he did, the State is not entitled to their production.

According to the State’s Memorandum in support of its Motion, it is entitled to this information based both on a discovery order entered by the court that the parties had a duty to “disclose the names, addresses, and all phone numbers of witnesses known to them that they propose to use at trial,” and [insert county name] County Local Criminal Rule [insert local rule], which requires defendants to disclose “the names and last known addresses of persons whom the defense intends to call as witnesses, with their relevant written or recorded statements and any record or prior criminal convictions known to him or her.”
Neither this order nor rule requires the production of what the State seeks in its Motion for Disclosure. The rule and order simply indicate that the names, last known addresses and phone numbers of witness they propose or intend to call at trial, with their relevant written or recorded statements.

On [insert date], the Defendant timely filed his preliminary witness and exhibit list, with addresses and phone numbers whenever they were known.  The Defendant has no written or recorded statements of any witness, let alone anyone he intends to call at trial. In anticipation of the State’s response that substantially verbatim witness statements are to be considered as statements, it should be noted that the Indiana Supreme Court had occasion to consider what constitutes a verbatim witness statement in Robinson v. State, 693 N.E.2d 548 (Ind. 1998), when the defendant sought a witness statement. In upholding the trial court's decision that a police report did not contain a substantially verbatim witness statement, the Court said:

We agree that the report contains the officer's impressions rather than the witness’ substantially verbatim statement.  The report does not purport to set forth Mr. Toby’s actual words reduced to writing as he spoke, is not in the first person, and contains more than Mr. Toby’s words. See Crawford, 549 N.E.2d at 376 (discoverable witness statements typically represent the witness' words as he spoke them, contain little but those words, and are written in the first person). Therefore, we find no error in the trial court’s ruling. 

Robinson, 693 N.E.2d at 553 (footnote omitted).

Defendant simply has nothing relevant to any witness he proposes to call which meets this definition. Additionally, it appears that the precedent establishing that substantially verbatim witness statements may be discovered may no longer be good law. It appears that the seminal case in this area is Hicks v. State, 544 N.E.2d 500 (Ind. 1989).  In reaching its decision, the Court in Hicks stated:

because of the potential role of verbatim witness statements as items of substantive evidence under the rule of Patterson v. State, 263 Ind. 55, 324 N.E.2d 482 (1975), such statements must be viewed as akin to other potential exhibits such as photographs, video​tapes, handwriting exemplars, diagrams and other physical evidence the discoverability of which is unquestioned even if prepared by or at the direction of counsel. We therefore hold that the work‑product doctrine is not applicable to shield verbatim witness statements from otherwise proper discovery. 

Id. at 504.

Because the rule concerning admissibility of prior statements as substantive evidence announced in Patterson has been overruled and replaced by Ind. R. Evid. 801(d)(1), to the extent the Court’s decision in Hicks was based on this principle, its continued viability is questionable. See In re WTHR-TV, 693 N.E.2d 1, 5 n.3 (Ind. 1998). The only decision Defendant has found dealing with this issue since the inception of the Indiana Rules of Evidence is Robinson, supra, and in that decision, the Court merely cited to Hicks for the principle of such discovery, but the issue of the overruling of Patterson was not raised or discussed.

State’s Request for Notes or Other Materials of Interviews of Non‑witnesses

The notes or other materials reflecting interviews of all persons contacted by the defense are covered by the work‑product privilege. The United States Supreme Court has recognized that,
[i]n performing his various duties, however, it is essential that a lawyer work with a certain degree of privacy, free from unnecessary intrusion by opposing parties and their counsel. Proper preparation of a client’s case demands that he assemble information, sift what he considers to be the relevant from the irrelevant facts, prepare his legal theories and plan his strategy without undue and needless interference. That is the historical and the necessary way in which lawyers act within the framework of our system of juris​prudence to promote justice and to protect their clients’ interests. This work is reflected, of course, in interviews, statements, memoranda, correspondence, briefs, mental impressions, personal beliefs, and countless other tangible and intangible ways . . . Were such materials open to opposing counsel on mere demand, much of what is now put down in writing would remain unwritten.
United States v. Nobles, 422 U.S. 225, 237 (1975) (citing Hickman v. Taylor, 329 U.S. 495, 510-11 (1947)). 


Nobles also recognized that the work‑product doctrine’s role in assuring the proper functioning of the criminal justice system is even more vital. “The interests of society and the accused in obtaining a fair and accurate resolution of the question of guilt or innocence demand that adequate safeguards assure the thorough preparation and presentation of each side of the case.” Id. at 238.


Nobles found that the defense had waived its work‑product protection of a witness statement taken by its investigator when it sought to have the investigator testify about his recollection of the witness interview in an attempt to impeach the witness. The Court noted the following in determining what constitutes such a waiver:

Counsel necessarily makes use throughout the trial of the notes, documents, and other internal materials prepared to present adequately his client’s case, and often relies on them in examining witnesses. When so used, there normally is no waiver.

Id. at 240, n.14. 

The defendant in Nobles also argued that the trial court’s order to produce the investigator’s report or the investigator would not be allowed to testify, violated his Sixth Amendment right to effective assistance of counsel.  In rejecting this argument, it is important to note that the Court stressed the very limited extent of the trial court’s order.

We cannot accept respondent’s contention that the disclosure order violated his Sixth Amendment right to effective assistance of counsel. This claim is predicated on the assumption that disclosure of a defense investigator’s notes in this and similar cases will compromise counsel’s ability to investi​gate and prepare the defense case thoroughly. Respondent maintains that even the limited disclosure required in this case will impair the relationship of trust and confidence between client and attorney and will inhibit other members of the “defense team” from gathering information essential to the effective preparation of the case. See American Bar Association Project on Standards for Criminal Justice, The Defense Function S.3.1(a) (App. Draft 1971). The short answer is that the disclosure order resulted from respondent’s voluntary election to make testimonial use of his investigator’s report. Moreover, apart from this waiver, we think that the concern voiced by respondent fails to recognize the limited and conditional nature of the court’s order. 

Id. at 240, n.15 (emphasis added). 


The Court then distinguished Nobles’ situation from that presented in United States v. Wright, 489 F.2d 1181 (D.C. Cir. 1973), where the appellate court found the trial court erred in requiring the defense to turn over a defense investigator’s report that included a summary of interviews of potential witnesses.

The court authorized no general “fishing expedition” into the defense files or indeed even into the defense investigator's report. Cf. United States v. Wright, 160 U.S. App. D.C. 57, 489 F. 2d 1181 (1973). Rather, its considered ruling was quite limited in scope, opening to prosecution scrutiny only the portion of the report that related to the testimony the investigator would offer to discredit the witnesses’ identification testimony. The court further afforded respondent the maximum opportunity to assist in avoiding unwarranted disclosure or to exercise an informed choice to call for the investigator’s testimony and thereby open his report to examination.

Nobles, 422 U.S. at 240-41. 


None of the factors considered by the Court in sustaining the trial court’s ruling in Nobles are present in the instant case.  The Defendant’s mitigation expert was specifically removed from his partial preliminary witness list, and the deponent whose deposition raised the entire issue, has never been indicated as even a potential witness by the defense. [Insert information particular to your case.] Therefore, granting the State’s Motion in this case would not only abridge the work‑product privilege of the defense, it would violate the Defendant’s right to effective assistance of counsel under the Sixth Amendment to the United States Constitution and article I, section 13 of the Indiana Constitution.

Balance of Discovery Rights in General


It has been recognized by the United States Supreme Court that “the State’s inherent information‑gathering advantages suggest that if there is to be any imbalance in discovery rights, it should work in the defendant’s favor.” Wardius v. Oregon, 412 U.S. 470, 476, n.9 (1973).  Wardius noted the following commentary:

Besides greater financial and staff resources with which to investigate and scientifically analyze evidence, the prosecutor has a number of tactical advantages. First, he begins his investigation shortly after the crime has been committed when physical evidence is more likely to be found and when witnesses are more apt to remember events. Only after the prosecutor has gathered sufficient evidence is the defendant informed of the charges against him; by the time the defendant or his attorney begins any investigation into the facts of the case, the trail is not only cold, but a diligent prosecutor will have removed much of the evidence from the field. In addition to the advantage of timing, the prosecutor may compel people, including the defendant, to cooperate. The defendant may be questioned within limits, and if arrested his person may be searched. He may also be compelled to participate in various nontestimonial identification procedures. The prosecutor may force third persons to cooperate through the use of grand juries and may issue subpoenas requiring appearance before the prosecutorial investigatory boards. With probable cause the police may search private areas and seize evidence and may tap telephone conversations. They may use undercover agents and have access to vast amounts of information in government files. Finally, respect for government authority will cause many people to cooperate with the police or prosecutor voluntarily when they might not cooperate with the defendant. 

Id. (citing Note, Prosecutorial Discovery under Proposed Rule 16, 85 Harv.L.Rev. 994, 1018‑1019 (1972)).

In camera Inspection Would be Inappropriate

It is anticipated, based on prior conduct, that the State might suggest, alternatively, that the defense turn over all its notes, documents, or other materials reflecting contact with witnesses for an in camera inspection by the Court to determine if there is anything appropriate for discovery.  This approach would be inappropriate in this case for a number of reasons.

The State has made no showing that it is unable to obtain the same type of information it seeks through less intrusive methods. For example, the deponent giving rise to the instant Motion was fully deposed and additionally questioned in open court. The State has his testimony under oath. Additionally, it is clear that the State’s agents had talked to the deponent independently, and they are certainly capable of doing this with other witnesses. The Defendant has produced his witness list with addresses and phone numbers where known (something the State has not done), and would submit that the State’s ability to locate and interview persons far surpasses the ability of the defense.

Additionally, if the Defendant should be convicted, this Court will decide the Defendant’s sentence. For the Court to have access to all of the defense’s confidential work‑product, especially before it has been determined if any of it will be used in any way at trial, and whether anything derived from it will be admissible evidence, is simply inappropriate and unfair.  The Defendant understands that the Courts are presumed to consider only legally admissible evidence in making its decisions, but he would respectfully submit that no matter how conscientiously a judge tries to forget what he has seen and heard that is not proper for consideration, human nature makes this extremely difficult.
 To require the defense to lay bare its work‑product, even to the Court, is unnecessary, unfair, and deprives the Court of the opportunity to rule at trial based solely on the evidence sought to be admitted by the parties. 

Conclusion

For all of the reasons set forth, infra, the State’s Motion for Disclosure should be denied. Should the Court not summarily deny this Motion, the Defendant asks the Court to set this matter for hearing.



(Signature)

CASE LAW

Gault v. State, 878 N.E.2d 1260 (Ind. 2008) (State waived any work product privilege it might have had in a police report when it failed to object to the handing over of the report to defense counsel for the police officer’s use during cross-examination; once a witness uses a document to refresh his memory before or during his testimony, the document is no longer privileged).

State ex rel. Keaton v. Circuit Court of Rush County, 475 N.E.2d 1146 (Ind. 1985) (where a timely work product objection has been made, a trial court’s authority to control discovery does not extend to compelling production of verbatim copies of police reports). But see Burns v. State, 511 N.E.2d 1052 (Ind. 1987) (trial court could not apply work product privilege to protect prior verbatim statements of witness who had already testified on direct examination by State).

Bunch v. State, 964 N.E.2d 274 (Ind.Ct.App. 2012) (Brady can require disclosure of evidence not otherwise discoverable, including work product, if the evidence is shown to be exculpatory).
� Defendant is also aware that a similar, although still not as broad, discovery request was upheld against a Fifth Amendment attack in State ex rel. Keller v. Marion County, 317 N.E.2d 433 (Ind. 1974), but Keller was decided prior to Spears v. State, 403 N.E.2d 828 (Ind. 1980), finding production of even witness statements was a violation of the work�product doctrine. Spears was subsequently superseded by Hicks, discussed above.


� See generally Andrew J. Wistrich, et al., Can Judges Ignore Inadmissible Information? The Difficulty of Deliberately Disregarding, 153 U. Pa. L. Rev. 1251 (2005).





