[CAPTION]

MOTION TO DECLARE LSI-R: SV BAIL ASSESSMENT TOOL UNCONSTITUTIONAL AND TO SET BAIL PURSUANT TO CONSTITUTIONAL AND STATUTORY REQUIREMENTS

The Defendant, by counsel, respectfully requests this Court declare the modified LSI-R: SV bail assessment tool unconstitutional, vacate the bail amount established by that tool, and hold an immediate hearing at which bail is set pursuant to the requirements of the Eighth Amendment, Article I, Section 17 of the Indiana Constitution, and Indiana Code section 35-33-8-4(b).  

1. The Defendant was arrested on [insert date].  

2. Soon after arrest, the Defendant was interviewed by a probation officer using a modified version of the Level of Service Inventory-Revised:  Screening Version (LSI-R: SV) assessment tool.  See Exhibit A, LSI-R: SV questions and commentary.  The probation officer established bail pursuant to that tool in the amount of [insert amount].

3. On today’s date the Defendant appeared before this Court for an initial hearing.  The Defendant was found indigent, and a public defender was appointed.  

4. The Defendant will unlikely be able to afford to post bail and will therefore remain incarcerated pending trial.  

Constitutional and Statutory Requirements for Bail

5.   Both the Eighth Amendment and Article I, Section 17 of the Indiana Constitution impose significant limitations on the setting of bail.  

6. “Bail set at a figure higher than an amount reasonably calculated” to assure “the presence of the accused . . . is ‘excessive’ under the Eighth Amendment.”  Stack v. Boyle, 342 U.S. 1, 5 (1951).  Fixing the amount of bail in each case “must be based upon standards relevant to the purpose of assuring presence of the defendant.”  Id.  

7. The Indiana Constitution expressly provides a right to bail “by sufficient sureties.”  Ind. Const. Art. I, § 17.  This right is more expansive than that provided by the United States Constitution.  Ray v. State, 679 N.E.2d 1364, 1366 (Ind. Ct. App. 1997).
8. “The law confines the use of pretrial detention to only one end: namely, that the criminal defendant be present for trial.  This limitation is implicit in the concept of bail.”  Brown v. State, 262 Ind. 629, 636, 322 N.E.2d 708, 712 (1975) (citing Ind. Const. Art. I, § 17).  Pretrial incarceration cannot be punitive, and accused persons are presumed innocent.  Sherelis v. State, 452 N.E.2d 411, 413 (Ind. Ct. App. 1983).  
9. “[P]retrial bail allows an accused the opportunity to properly prepare his defense at freedom, while it insures his presence at trial.”  Id.  
10. “[T]he principal purpose of bail is the assurance of the accused party’s presence in court.  [B]ail set at a figure higher than an amount reasonably calculated to fulfill this purpose is ‘excessive’ . . . .”  Hobbs v. Lindsey, 240 Ind. 74, 79, 162 N.E.2d 85, 88 (1959) (citing Stack v. Boyle, 342 U.S. 1 (1951)).  
11. Indiana Code section 35-33-8-4(b) similarly makes clear that the purpose of bail is to ensure the defendant’s appearance in court and includes nine factors “relevant to the risk of nonappearance”:
(1) the length and character of the defendant's residence in the community;
(2) the defendant's employment status and history and his ability to give bail;

(3) the defendant's family ties and relationships;
(4) the defendant's character, reputation, habits, and mental condition;
(5) the defendant's criminal or juvenile record, insofar as it demonstrates instability and a disdain for the court's authority to bring him to trial;
(6) the defendant's previous record in not responding to court appearances when required or with respect to flight to avoid criminal prosecution;
(7) the nature and gravity of the offense and the potential penalty faced, insofar as these factors are relevant to the risk of nonappearance;
(8) the source of funds or property to be used to post bail or to pay a premium, insofar as it affects the risk of nonappearance; and
(9) any other factors, including any evidence of instability and a disdain for authority, which might indicate that the defendant might not recognize and adhere to the authority of the court to bring him to trial.

The LSI-R: SV, as modified

12. The Level of Service Inventory was developed in Canada in the late-1970s and revised in the mid-1990s to become the LSI-R.  It assesses “correctional outcomes,” i.e., appropriate placements after conviction.  See generally  Christopher T. Lowenkamp & Edward J. Latessa, Validating the Level of Service Inventory Revised in Ohio’s Community Based Correctional Facilities, available at http://www.uc.edu/criminaljustice/ProjectReports/OHIOCBCFLSI-R.pdf  The LSI-R 
is a 54-item rating scale that measures static factors related to an individual's risk of re-offending and identifies dynamic areas of risk and need that may be addressed through programming. Areas evaluated by the LSI-R include criminal history, leisure/recreation, education/employment, companions, finances, substance abuse, family/marital situation, emotional/personal status, accommodation, and attitudes of the individual. The LSI-R may be administered at intake to aid in security classification and programming decisions. The instrument is also commonly used as a supervision tool to determine and modify levels of supervision and the allocation of supervision and programming resources during the probation or parole period.  

The Council of State Governments, Report of the Re-Entry Policy Council 116, available at http://reentrypolicy.org/Report/PartII/ChapterII-A/PolicyStatement8/Recommendation8-A
13. However, the LSI-R:SV “consists of eight of the 54 items contained in the full Level of Services Inventory-Revised. It was designed to provide a time- and cost-efficient system to establish whether the full LSI-R should be administered. The eight items cover four risk factors: criminal history, criminal attitudes, criminal associates, and antisocial personality patterns. It also samples the domains of employment, family, and substance abuse.”  Id.  See Ex. B. 
14. Professor Christopher Lowenkamp of the University of Cincinnati, who has studied the LSI-R, was brought to Marion County in March to offer training sessions on the LSI-R: SV for judges, probation officers, prosecutors, and public defenders.  He explained the LSI-R and LSI-R: SV were not designed for and had never before been used to assess likelihood of reappearance in court.  See also ¶ 18-19; Malenchik v. State, 928 N.E.2d 564, 571 (Ind. 2010) (listing the uses for “risk assessment information”, none of which include determining whether bond is appropriate).  

Use of the LSI-R: SV, as modified, violates constitutional and statutory requirements

15. The use of the LSI-R: SV as a bail instrument is wholly inconsistent with the constitutional and statutory requirements outlined above.
16. Consistent with the federal and state constitutions, Indiana Code section 35-33-8-4(b) makes clear only “the risk of nonappearance” may be assessed and lists nine factors to consider.  The LSI-R: SV fails to assess many of these, including the length and character of the defendant’s residence in the community (the LSI-R:SV simply considers whether the defendant has a verifiable address), employment status and history (it simply considers present employment), ability to give bail (it wholly omits this), family ties and relationships (it simply considers the dubious question of whether the defendant has a non-rewarding parental relationship), criminal or juvenile record to the extent it demonstrates “instability and a disdain for the court’s authority to bring him to trial” (it simply looks for an arrest before age sixteen and two or more adult convictions), and the source of funds or property to be used to post bail (it gives no consideration to this).   This failure to acknowledge and consider all of the factors listed in I.C. 35-33-8-4 when setting bond is improper.  Samm, Jr. v. State, 893 N.E.2d 761 (Ind.Ct.App. 2008) (trial court abused its discretion in failing to acknowledge the uncontroverted evidence of several statutory factors when setting bond); Reeves v. State, 923 N.E.2d 418 (Ind.Ct.App. 2010) (trial court abused its discretion in denying motion to reduce bail because it failed to state a nexus between the criteria for bail in Ind. Code 35-33-8-4 (b) and bond of $1.5 million (with no 10% cash bail allowed)).

17. While ignoring many of the factors expressly listed in the statute, the LSI-R:SV, as modified, considers some other topics not listed in the statute and that in no way “indicate that the defendant might not recognize and adhere to the authority of the court to bring him to trial.”  Ind. Code § 35-33-8-4(b).  These assessments by probation officers during a short interview of whether a defendant has “some criminal friends,” has an alcohol or drug problem that affects work or school, needs a psychological assessment, has a non-rewarding parental relationship, and has an attitude supportive of crime.  This consideration of irrelevant factors set forth in the LSI-R:SV is improper.   SEQ CHAPTER \h \r 1 

18. Although the purpose of bail is clear and singular—assuring the defendant’s presence at trial—the purpose of the LSI-R: SV is quite different.  Its purpose is to establish whether the full LSI-R should be administered.  The purpose of the full LSI-R, in turn, has nothing to do with pretrial detention.  Its focus is on post-conviction placement, aiding “in security classification and programming decisions” and helping to “determine and modify levels of supervision and the allocation of supervision and programming resources during the probation or parole period.”  The Council of State Governments, Report of the Re-Entry Policy Council 116 (emphasis added); Malenchik v. State, 928 N.E.2d 564 (Ind. 2010) (LSI-R score is an appropriate consideration in sentencing, but cannot supplant the trial court’s discretion).
19. Moreover, the LSI-R: SV should not replace a judge’s duty to consider the statutory factors when setting bond.  Malenchik, 928 N.E.2d at 573 (“It is clear that neither the LSI-R nor the SASSI are intended nor recommended to substitute for the judicial function”). 
20. The initial bail amount is extremely important because the Code and local rule make it difficult to alter.  Once bail is set, Indiana Code section 35-33-8-4(c) requires “additional evidence of substantial mitigating factors” to reduce bail.  
21. [MARION COUNTY ONLY - Moreover, according to Local Rule 49-CR00-108, “The individual Judges, Magistrates and Commissioners of the Marion Superior Court retain discretionary authority to adjust bail as individual circumstances may require.”  This is quite different from the Vanderburgh County local rule, which appropriately provides that “[t]he Court shall consider factors found in IC 35-33-8-4 in setting appropriate bond in all cases.”  LR82-CR00-2.03(A).  The statement from the Marion County rule is problematic for several reasons.  First, judicial officers cannot be given “discretionary authority” to follow constitutional provisions or statutes.  Stack, 342 U.S. at 6 (observing “there is no discretion to refuse to reduce excessive bail”); Samm, Jr. v. State, 893 N.E.2d 761 (Ind.Ct.App. 2008) (trial court abused its discretion in not acknowledging and considering uncontroverted evidence on statutory factors).  Moreover, this sentence from the local rule creates a presumption that the matrix amount is correct, when in fact it is not at all reliable under LSI-R: SV and is inconsistent with the constitutional and statutory requirements for bail.  Finally, this sentence places the burden on defendants to demonstrate that a change in amount is necessary.  Defense counsel cannot be required to battle a presumption of correctness of such a flawed instrument, especially in light of the specific statutory guidelines and constitutional requirements of “reasonably calculated” bail based on “standards relevant to the purpose of assuring presence of the defendant.”  Stack v. Boyle, 342 U.S. 1, 5 (1951).]

22. Finally, although the local rule creates a matrix with 56 separate bail amount possibilities, the ultimate and salient determination is a binary one:  will the defendant be free on bail pending trial or remain incarcerated.  For indigent defendants, it is especially important to give weight to the statutory factors of “ability to give bail” and “the source of funds or property to be used to post bail” because many defendants cannot afford bail of any amount.  Incarcerating such defendants, absent a showing they are not likely to appear in court, runs afoul not only of the presumption of innocence but also the constitutional guarantee of equal protection.  See U.S. Const. Amend. 14.   “In criminal trials a State can no more discriminate on account of poverty than on account of religion, race, or color. Plainly the ability to pay costs in advance bears no rational relationship to a defendant’s guilt or innocence . . . .”  Griffin v. Illinois, 351 U.S. 12, 18 (1956).  


WHEREFORE, the Defendant respectfully requests that this Court rule the modified LSI-R: SV assessment tool unconstitutional, vacate the bail amount established using that tool, and hold an immediate hearing at which bail is established pursuant to the constitutional and statutory requirements outlined above.








(Signature)

NOTE: For a version of this motion modified to address the specific background of Marion County’s adoption of the LSI-R:SV, please contact IPDC.  

� The statute also lists danger to the community as a factor that may be considered but only “if the court finds by clear and convincing evidence that the defendant poses a risk to the physical safety of another person or the community.”  The constitutionality of this provision is somewhat dubious in light of case law holding “[t]he law confines the use of pretrial detention to only one end: namely, that the criminal defendant be present for trial.  This limitation is implicit in the concept of bail.”  Brown v. State, 262 Ind. 629, 636, 322 N.E.2d 708, 712 (1975) (citing Ind. Const. Art. I, § 17).  This need not be explored further, however, because the State has not asserted nor has this Court found, that the defendant poses a risk to the physical safety of any person or the community.   





