5.23.  Cross-Racial Identification - Alternative 2


In this case the identifying witness is of a different race than the accused. In the experience of many it is more difficult to identify members of a different race than members of one’s own. If this is also your own experience, you may consider it in evaluating the witness’s testimony. You must also consider, of course, whether there are other factors present in this case which overcome any such difficulty of identification. For example, you may conclude that the witness has had sufficient contacts with members of the accused’s race that he would not have greater difficulty in making a reliable identification.

Authority: State v. Cromedy, 158 N.J. 112, 727 A.2d 457 (1999); United States v. Telfaire, 152 U.S.App. D.C. 146, 469 F.2d 552, 561 (D.C. Cir. 1972) (Bazelon, C.J., concurring).

Note: Cromedy is referenced in Miller v. State, 759 N.E.2d 680, 683 (Ind.Ct.App. 2001).  The court implies that where cross-racial eye witness testimony is a “critical issue,” such an instruction might be necessary.  759 N.E.2d at 684.  Cromedy also is referenced in Murrell v. State, 747 N.E.2d 567, 573 (Ind.Ct.App. 2001), where the court found that the defendant had failed to make a sufficient showing that the instruction was necessary. 

