3.25.  What Is and Is Not Evidence

Evidence which you may rely upon in your deliberations is the following:


1.
Any sworn testimony of witnesses regardless of which party elicited the testimony;


2.
The demeanor of any witness while testifying;


3.
Exhibits which have been admitted into evidence;


4.
Any facts which I have judicially noticed;


5.
Any facts to which the parties have stipulated;


6.
In-Court Demonstrations;


7.
View of the scene;

Any other matter is not evidence.


Matters which are not evidence and which you may not consider for any purpose include:


1.
The charging document;


2.
Inadmissible stricken evidence;


3.
Evidence which was withdrawn from your consideration or not received in evidence;


4.
Exhibits which were received and marked for identification but not admitted into evidence;


5.
Questions put to witnesses except to give meaning to any answer given;


6.
Objections of the attorneys;


7.
Discussions between the attorneys;


8.
Discussions between the judge and the attorneys including arguments on the admissibility of evidence;


9.
Reactions to the evidence by the judge, attorneys, parties or spectators;


10.
The demeanor of any witness while not testifying;


11.
The conduct, demeanor and appearance of the accused, except while testifying;


12.
View of the scene;


13.
Out-of-court observations, other than a court-approved view of the scene in which all jurors participate; 


14.
Any information from sources other than the sworn testimony, exhibits, stipulations, judicial notice [or view of the scene];


15.
The jury instructions;


Matters which are not evidence but which you should carefully consider in evaluating the evidence are:


1.
Opening statements of the attorneys;


2.
Closing arguments of the attorneys;


3.
Notes you have taken during trial;


4.
Transcripts of recordings offered to help in understanding the tape;


5.
Visual aids used by the attorneys during their arguments to you;


6.
Charts, summaries, etc. used when a witness was examined but not admitted into evidence;


7.
View of the scene;

Note: View of the scene is in 2 places, depending upon whether it is considered evidence or not.

Authority: National Criminal Jury Instruction Compendium 24.1.1 (www.juryinstruction.com.) 

Note: This instruction is a compendium of many aspects of evidence and non-evidence.  It should be carefully scrutinized for the accuracy of what is included in each category, and it should be considered in light of the facts of your case.  If you choose to use an instruction like this, you may wish to add, modify, or delete items based on the law and the facts of your case.

