6.14.  Statement - Method of Determining Voluntariness:  Absence of Recording of Police Interrogation - Alternative 5


The State has introduced into evidence a statement by the accused that is the product of a custodial interrogation or an interrogation conducted at a place of detention (for example, a police station), and there is not at least an audiotape recording of the complete interrogation.  Such interrogations should be recorded whenever practicable.  Because of the absence of any recording of the interrogation, you should weight the evidence of the accused’s alleged statement with great caution and care.  The absence of a recording permits you to conclude that the State has failed to prove voluntariness beyond a reasonable doubt.

Authority:  Commonwealth v. DiGiambattista, 442 Mass. 423, 447-48, 813 N.E.2d 516, 533-34 (Supreme Court Department, Middlesex County, 2004).  Ind. Evidence Rule 617 prohibits admission of unrecorded statements during custodial interrogations at a place of detention.  Noting how electronically-recorded interrogations assist courts and can be used as a potent law enforcement tool for guilt or innocence, the rule reads in part, “In a felony criminal prosecution, evidence of a statement made by a person during a Custodial Interrogation in a Place of Detention shall not be admitted against the person unless an Electronic Recording of the statement was made, preserved, and is available at trial.” The rule specifically mandates that an audio-video recording be made within a jail, law enforcement agency station house, or facility owned and operated by law enforcement.  The exact definitions for “place of detention” and “electronic recording” can be found in Rule 617.

There are seven exceptions to the rule, which include the following:

1.
Statements made as part of routine processing or “booking”;

2.
Statements made when the suspect does not agree to be electronically recorded;

3.
When there is an equipment malfunction;

4.
When the interrogation takes place in another jurisdiction;

5.
When law enforcement officers reasonably believe the crime under investigation is not a felony;

6.
The statement made is spontaneous and not in response to a question;

7.
Substantial exigent circumstances exist which prevent the recording.

Note: This case contains excellent commentary on the use of trickery by law enforcement officers in obtaining confessions.  There also is a helpful bibliography contained in the opinion of articles on that topic and on the topic of failure to record interrogations.

