6.11.  Statement - Method of Determining Voluntariness - Alternative 2tc "6.11.  Statement - Method of Determining Voluntariness - Alternative 2"

A statement or act or omission is "knowingly" made or done, if done voluntarily and intentionally, and not because of mistake or accident or other innocent reason.


In determining whether any statement or act or omission claimed to have been made by an Accused outside of court, and after a crime has been committed, was knowingly made or done, the jury should consider the age, sex, training, education, occupation, and physical and mental condition of the Accused, and his/her treatment while in custody or under interrogation, as shown by the evidence in the case; and also all other circumstances in evidence surrounding the making of the statement or act or omission.


If the evidence in the case does not convince you beyond a reasonable doubt that a confession [statement] was made voluntarily and intentionally, then you should disregard it entirely. On the other hand, if the evidence in the case does show beyond a reasonable doubt that a confession [statement] was in fact voluntarily and intentionally made by an Accused, you may consider it as evidence in the case against the Accused who voluntarily and intentionally made the confession [statement], and weigh it just as you would other evidence.

Authority: Grassmyer v. State (1981), Ind., 429 N.E.2d 248, 253.

Note: This instruction is taken verbatim from Grassmyer, with the exception of the last clause of the last sentence, and the substitution of “accused.”  It is also recommended that the term “confession” not be used because of its negative connotation and assumption that it shows guilt.  Therefore, it is recommended that the term “statement” be used throughout.

Note 2: Although the propriety of this instruction was affirmed in Battles v. State, 688 N.E.2d 1230 (Ind. 1997), it appears from that decision that it will be necessary to show sufficient evidence of involuntariness to get such an instruction, once the trial court has ruled it admissible.
