6.1.  Accused Does Not Testify - Alternative 1


No accused may be compelled to testify.  An accused has no obligation to testify.  The accused did not testify.  You must not consider this in any way.

Authority: IN Pattern Instruction 13.2300 [substituting “accused” for “defendant”]

Note: The following are comments accompanying the pattern instruction:

A criminal defendant has a Fifth Amendment right to have this instruction given upon request.  Carter v. Kentucky (1981),450 U.S. 288, 101 S.Ct. 1112, 67 L.Ed.2d 241.

A criminal defendant also has the right not to have this instruction given under the Indiana Constitution, Article I, § 14;  Priest v. State (1979), 270 Ind. 449, 386 N.E.2d 686, BUT: IN A JOINT TRIAL, one co-defendant's Indiana right not to have an instruction given must give way to the other codefendant's Fifth Amendment right to have the instruction given.  Lucas v. State (1986), Ind., 499 N.E.2d 1090; Horan v. State (1994), Ind., 642 N.E.2d 1374.

Note 2: In determining whether you wish to have this instruction given (or any alternative to it) you should consider the effect of singling out the accused and/or his lack of testimony.  This determination is obviously very case-sensitive.  If you are able to get another instruction that sufficiently emphasizes the fact that the accused does not have to defend or do anything, you may wish to pass on the instruction.

