Introduction


The Indiana Pattern Instructions have a good basic elements instruction, which will be provided again here, and generally the Substantive Offense instructions can be found in the Pattern Instructions and modified where appropriate.  Therefore this manual will include only specific issues which might arise in substantive offense instructions, and some substantive offenses which may be a little unusual or problematic.  The provided instructions may also be used as guides for offenses with similar issues.  The elements of various offenses may be found in the Indiana Pattern Instructions included with the electronic version of this manual, or in a detailed reading of the statutory offense definitions.

Points to consider in evaluating substantive offense instructions  
1. Make sure the accused is included as an element, especially if your defense includes a question as to whether your client is the one who committed the alleged crime.

2. Because many offenses have multiple means of committing the offense, e.g., arson can be a Level 6, 5, 4, 3 or 2 felony depending on a number of factors; make sure the instruction given to the jury specifies only the method/means alleged by the State.

3. Argue that the elements of the offense should be broken down as much as possible, and make sure they include everything required by the statute, e.g., in the arson example, arson for hire is a Level 4 felony but it is a Level 3 if it results in bodily injury to any other person and a Level 2 felony if is results in serious bodily injury to any other person. 

4. Make sure that any element not contained in the statute, but required by case law, is included in the instruction.  For a discussion of how to construe statutes which appear to lack a mens rea requirement, and factors to consider, see, State v. Keihn, 542 N.E.2d 963 (Ind. 1989).  See, also, the discussion accompanying the child molest instructions in this chapter.

5. Be sure to compare the substantive offense instruction with the charging information, to make sure they are consistent.
6. Where beneficial, consider proposing additional or different definitions of terms in the offense instruction. See, discussion in Definitions section of this manual.

