13.28  Possession of Firearm by Serious Violent Felon
PHASE I

A.
Voluntary Conduct, Pattern Instruction 9.01.

The crime of Unlawful Possession of a Firearm is defined by statute as follows:

A person with the status of this defendant who knowingly or intentionally and voluntarily possesses a firearm commits Unlawful Possession of a Firearm.

In order to prove the defendant guilty of Unlawful Possession of a Firearm, as alleged in Count I of the Information, the State must prove beyond a reasonable doubt each of the following elements:

That on or about the 12th day of June, 2006, the Defendant did:

1.
knowingly or intentionally;

2.
and voluntarily;

3.
possess a firearm, a .380 caliber handgun.

If the State failed to prove each of these elements beyond a reasonable doubt, then you should find the Defendant not guilty of Unlawful Possession of a Firearm and the appropriate form of your verdict would be:

“We, the jury, find the Defendant not guilty of Unlawful Possession of a Firearm, as alleged in Count I.”

If the State did prove each of these elements beyond a reasonable doubt, then you may find the Defendant guilty of Unlawful Possession of a Firearm and the appropriate form of your verdict may be:

“We, the jury, find the Defendant guilty of Unlawful Possession of a Firearm, as alleged in Count I.”

B.
Voluntary Conduct -- Possession of Property, Pattern Instruction 9.03

Voluntary conduct is defined by statute as follows:

If possession of property constitutes any part of the prohibited conduct, it is a defense that the person who possessed the property was not aware of his possession for a time sufficient for him to have terminated his possession.

If you find that the Defendant was not aware of possession of the property for a time sufficient to have terminated possession, you should find the Defendant not guilty.

See also: Pattern Instruction 9.0080 (Voluntary Conduct, in general)

C. 
Carrying a Handgun Without a License – Pattern Instruction 7.1900 

The crime of carrying a handgun without a license is defined by law as follows:

A person who carries a handgun in any vehicle or on or about his person, except in his dwelling, on his property, or fixed place of business, without a license issued under this chapter being in his possession, commits carrying a handgun without a license, a Class A misdemeanor. [The offense is a Level 5 felony if it is committed (on or in school property) (within five hundred (500) feet of school property) (on a school bus).]

Before you may convict the Defendant, the State must have proved each of the following beyond a reasonable doubt:

1.  The Defendant;

2.  carried a handgun [in a vehicle] [on or about (his) or (her) person];

3.  away from Defendant’s dwelling, property, or fixed place of business;

[4. (for Level 5 felony) and the offense was committed:

[on or in school property]

[or]

[within five hundred (500) feet of school property]

[or]

[on a school bus]).

If the State failed to prove each of these elements beyond a reasonable doubt, you must find the Defendant not guilty of carrying a handgun without a license, a Class A misdemeanor/Level 5 felony, charged in Count        .

[If exception of valid license raised:] It is a defense that the Defendant had been issued a license to carry a handgun which was valid at the time of the charged offense, and the burden is on the Defendant to prove this defense by the greater weight of the evidence. If the State proved each of the elements of the offense listed above beyond a reasonable doubt, and the Defendant proved by the greter weight of the evidence that he/she possessed a valid license, you must find the Defendant not guilty of carrying a handgun without a license, a Class A misdemeanor/Level 5 felony.]

Comments

The following terms are defined by law: “handgun” (35-31.5-2-148; Instruction No. 14.1940); and “school property” (I.C. 35-31.5-2-285; Instruction No. 14.3560).

A trial of carrying a handgun without a license as a Level 5 felony for having a prior conviction of the same offense or of a felony within 15 years must be bifurcated. See Chapter 15.7400.

“[O]nce the State proves that the defendant carried a handgun on or about his person, away from his dwelling or business, the burden shifts to the defendant to establish that he possessed a valid license… . ‘[P]roof that [the defendant] had a license is an exception to the offense, and the burden is on [the defendant] to prove he possessed a valid license.’ ”

Harris v. State, 716 N.E.2d 406, 411 (Ind. 1999).
While the possession of a valid license is in fact an “exception,” the instruction refers to it as a “defense” in the belief that the latter term is readily comprehended by the jury and defining the former term would be unnecessarily confusing for jurors.

The court should instruct separately on the greater weight of the evidence by using Model Civil Jury Instruction No. 111:

Evidence is of the greater weight if it convinces you more strongly of its truthfulness. It is evidence that convinces you that something is more probably true than not true.

A greater number of witnesses testifying to a fact on one side or a greater quantity of evidence introduced on one side does not necessarily amount to the greater weight of the evidence.

PHASE II

In all instructions material hereto, the Defendant respectfully moves the Court to refer to the charge of “Serious Violent Felon in Possession of a Firearm” as “Possession of a Firearm in Violation of I.C. 35-47-4-5.”  See Spearman v. State, 744 N.E.2d 545 (Ind.Ct.App.2001), transfer denied; see also Pattern Instruction 7.62.

A.
Possession of a Firearm in Violation of I.C. 35-47-4-5, Pattern Instruction 7.62.

The crime of possession of a firearm in violation of I.C. 35-47-4-5 is defined by statute as follows:

A person who knowingly or intentionally possesses a firearm after having been convicted of and sentenced for **** commits possession of a firearm in violation of I.C. 35-47-4-5, a Level 4 felony.

To convict the Defendant, the State must have proved each of the following elements beyond a reasonable doubt:

The Defendant:

1.
knowingly or intentionally;

2.
and voluntarily;

3.
possessed;

4.
a firearm, defined as any weapon capable of expelling, designed to expel, or that may be readily be converted to expel, a projectile by means of an explosion;

5.
after the Defendant had been convicted of and sentenced for;

6.
****, the elements of which were substantially similar to the elements of the Indiana crime of Burglary as a Level 4 Felony.

If the State failed to prove each of these elements beyond a reasonable doubt, you should find the Defendant not guilty of possession of a firearm in violation of I.C. 35-47-4-5.

If the State did prove each of these elements beyond a reasonable doubt, you may find the Defendant guilty of possession of a firearm in violation of I.C. 35-47-4-5, a Level 4 felony.

B.  Carrying Handgun Without a License—Level 5 Felony—Phase II.  Pattern Instruction 15.7400

I.C. 35-47-2-1
The State has filed an additional count alleging that the Defendant had been

[convicted of carrying a handgun without a license before]

[convicted of using or attempting to use a false or altered handgun license before]

[convicted of a felony within fifteen (15) years of the time]

the Defendant committed the offense charged in Count___. A person who commits carrying a handgun without a license when he/she has a prior conviction of

[carrying a handgun without a license]

[using or attempting to use a false or altered handgun license]

[a felony within fifteen (15) years of the time he/she committed carrying a handgun without a license]

commits a Level 5 felony.

You may convict the Defendant on this additional count, only if the State has proven beyond a reasonable doubt:

The Defendant had been
[convicted of carrying a handgun without a license before]

[convicted of using or attempting to use a false or altered handgun license before]

[convicted of a felony within fifteen (15) years of the time]

the Defendant committed the offense charged in Count      .
If the State failed to prove this beyond a reasonable doubt, you must find the Defendant not guilty of carrying a handgun without a license, a Level 5 felony.

Comments
Phase I of principal charge—see Chapter 7, Instruction No. 7.1900 (Carrying a Handgun Without a License).
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