13.27.  Prima Facie Evidence of Intoxication

By statute, intoxication may be inferred from evidence that
(1) a sample of the Accused’s [blood] [breath] was tested, and

(2) the test results showed there was at least eight-hundredths (.08) gram of alcohol [in one hundred (100) milliliters of the Defendant’s blood] [in two hundred ten (210) liters of the Accused’s breath], and

(3) the test was performed within three (3) hours or less of the time the Accused operated the vehicle.
If you find items (1), (2), and (3) occurred, you may infer that the Accused was sufficiently under the influence of alcohol to lessen Accused’s driving ability so as to be intoxicated within the meaning of the law. You are not required to make this inference. You may accept it or reject it.

Comments from Pattern Instructions Committee

Though the statute makes the alcohol level of.08 and above a mandatory presumption, the jury must be instructed that it is permissive. Hall v. State, 560 N.E.2d 561 (Ind. Ct. App. 1990); Thompson v. State, 646 N.E.2d 687 (Ind. Ct. App. 1995).
While statute provides that the presumption applies if the test is “administered within three (3) hours after the law enforcement officer had probable cause [emphasis added] to believe the person committed an offense under IC 9-30-5 or a violation under IC 9-30-14, “[i]n our view, the three-hour limit … begins not from the moment an officer ideates probable cause, but rather from the moment at which the vehicle was operated in violation of I.C. 9-30-5.” Mordacq v. State, 585 N.E.2d 22, 26 (Ind. Ct. App. 1992). See also Allman v. State, 728 N.E.2d 230 (Ind. Ct. App. 2000). The instruction above utilizes the Mordacq view of the presumption’s three-hour limit.
The following term is defined by law: “intoxicated” (I.C. 9-13-2-86; Instruction No. 14.2300).

Proposed new instruction:
If the evidence establishes that
(1)
A chemical test was performed on the Accused within three (3) hours of the time that the Accused operated his motor vehicle; and

(2)
The Accused had an alcohol concentration equivalent to at least eight-hundredths gram of alcohol per

(a)
One hundred milliliters of the person’s breadth at the time the test sample was taken; or

(b)
Two hundred ten liters of the person’s breath
The trier of fact shall presume that the person charged with the offense had an alcohol concentration equivalent to at least eight-hundredths gram of alcohol per 100 milliliters of the person’s blood or per 210 liters of the person’s breadth at the time the person operated the vehicle.  However, this presumption is rebuttable.  The jury is free to accept or reject this presumption even if the Accused does not come forward with rebuttal evidence.
Authority:  Warthen v. State, 588 N.E.2d 545 (Ind. Ct. App. 1992).
