13.20.  Constructive Possession - Alternative 3
Constructive possession is shown when there is an intent and a capability to maintain dominion and control over the item.  The intent to possess is proved by evidence of the accused’s knowledge of the nature of the item and its presence.  The intent may be inferred from the exclusive possession of the vehicle within which the item is found, or in the absence of exclusive possession, from the presence of additional circumstances, including:

1. incriminating statements by the accused;

2. attempted flight or furtive gestures;

3. proximity of the item to the accused;

4. location of the item within the accused’s plain view;

5. mingling of the item with the other items owned by the accused.


Mere presence where an item is located or association with a person who possesses the item is not alone sufficient to support a finding of constructive possession.

Authority:  Henderson v. State, 715 N.E.2d 833 (Ind. 1999); Winters v. State, 719 N.E.2d 1279 (Ind.Ct.App. 1999)
