SUBSTANTIVE OFFENSES OF SPECIAL NOTE/CONCERN
13.12.  Assisting a Criminal - Level 6 Felony 


The crime of assisting a criminal as described in count [specify count] is defined by law as follows:


A person not standing in the relation of parent, child, or spouse to another person who has committed a crime or is a fugitive from justice, who with intent to hinder the apprehension or punishment of the other person who has committed a Level 3, 4, 5 or 6 felony, harbors, conceals, or otherwise assists the person commits assisting a criminal, a Level 6 felony.


Before you may convict the accused of Assisting a Criminal as a Level 6 felony, the State must have proved each of the following elements beyond a reasonable doubt:

1. The accused

2. was not the parent, child or spouse of [name of person assisted] and

3. harbored, [concealed or assisted] [name of person]

4. with the intent to hinder the apprehension or punishment of [name of person]

5. after [name of person] had committed the crime of [specify crime person committed], a [Class B, C, or D or Level 3, 4, 5 or 6] felony 

6. by [set out way accused assisted]


If the State failed to prove each of these elements beyond a reasonable doubt, you must find the accused not guilty of Assisting a Criminal as a [Class D/Level 6] felony.

Authority: See Assisting a Criminal as a misdemeanor, above, based on Instruction No. 5.2100 Assisting a Criminal, modified as applicable to a Level 6 felony.

Comment from Pattern Instructions Committee

The following term is defined by law: “deadly weapon” (I.C. 35-31.5-2-86; Instruction No. 14.1040).

The term “fugitive from justice” is not defined by statute. For a case suggesting the General Assembly intended “fugitive from justice” to have the meaning used in the law of extradition, see Frost v. State, 527 N.E.2d 228 (Ind. Ct. App. 1988).

The language below was added to the assisting a criminal statute applicable to crimes committed on or after July 1, 2009:

(b)  It is not a defense to a prosecution under this section that the person assisted:

(1) has not been prosecuted for the offense;

(2) has not been convicted of the offense; or

(3) has been acquitted of the offense by reason of insanity.

However, the acquittal of the person assisted for other reasons may be a defense.

Note 1: Because of the complexity and confusion of the pattern instruction mixing all levels of offense, [misdemeanor, 6, or 5 felony]; alternatives are provided here which have been broken down by level of offense, as the State would have to specify the level of offense it is charging.  This places the burden on the State to argue for an included offense of a lower level.  It is also suggested that element 3 be specific as to what has been charged.

Note 2: The alternative element of “when the principal is a fugitive from justice” has been removed from the Level 6 and 5 felony versions of this instruction; see Myers v. State, 765 N.E.2d 663 (Ind.Ct.App. 2002).  

Note 3: Because it has been held that the accused cannot be convicted of Assisting a Criminal on the basis of the crime the principal has committed, unless that person has been convicted of the crime, the elements of the crime committed by the principal are not included in this instruction.  See, McKnight v. State, 658 N.E.2d 559 (Ind. 1995). Instead, it appears from the case law that the State must prove the principal’s conviction of the crime before the accused may be convicted for assisting under this statute.

