DISCUSSION:  NON-HABITUAL, ENHANCEMENT PROCEEDINGS: 

Prior Unrelated Conviction for Same Offense: 
There are a number of offenses which carry an enhanced sentence where there is a prior unrelated conviction for the same offense.  More common examples of these offenses are:

1. Auto Theft - Receiving Stolen Auto Parts (see Ind. Pattern Instruction 15.41)

2. Criminal Trespass (see Ind. Pattern Instruction 15.42)
3. Battery of a Person (requires current battery cause injury and that battery convictions have same victim) (see Ind. Pattern Instruction 15.43)

[Note: an enhanced battery conviction may result from other factors as well as a prior conviction, if there is injury, and will be mentioned in the section on Special Circumstances]

4. Intimidation (requires same victim) (see Ind. Pattern Instruction 15.44)

5. Check Fraud (see Ind. Pattern Instruction 15.44a)

6. Dealing in, & possession of marijuana, hash oil, or hashish (see Ind. Pattern Instruction 15.45)

7. Operating a Vehicle with .08 BAC, .15 BAC, controlled substance, or while intoxicated (prior must be within 5 years) [Note: there is also a higher enhancement for prior conviction within 5 years, if current offense causes serious bodily injury or death] (see Ind. Pattern Instruction 15.46-15.47a)

8. Dangerous Possession of a Firearm (see Ind. Pattern Instruction 15.48a)

9. Dangerous Control of a Firearm (see Ind. Pattern Instruction 15.48b)

10. Dangerous Control of a Child (see Ind. Pattern Instruction 15.48c)
11. Carrying a Handgun Without A License [Note: This does not include the prohibition concerning conviction for a felony within 15 years] (see Ind. Pattern Instruction 15.49-50)

12. Various Paraphernalia offenses (see Ind. Pattern Instruction 15.53-59)

13. Various controlled substance prescription offenses (see Ind. Pattern Instruction 15.61-65)

14. Prostitution or Patronizing a Prostitute [Note: this enhancement requires 2 prior convictions and therefore the instructions for habitual offenders should apply] (see Ind. Pattern Instruction 15.65-67)
15. Stalking (see Ind. Pattern Instruction 15.70)

16. Various Animal offenses (see Ind. Pattern Instruction 15.68a-d)

17. Home Improvement Fraud (see Ind. Pattern Instruction 15.73-75)

18. Welfare Fraud (see Ind. Pattern Instruction 15.71)

19. Domestic Battery (see Ind. Pattern Instruction 15.43a)

Note: This list is not meant to be exhaustive, as new offenses are added regularly.  The most important task is to review the statute regarding your client’s offense and review the instructions accordingly to make sure all elements are included.

Note 2: Some of these enhancements require only a “prior conviction,” [e.g., auto theft; battery; dealing & possession of marijuana, etc.; OWI (uses “previous” conviction); Dangerous Possession of Firearm; Dangerous Control of Firearm; Dangerous Control of Child; Carrying Handgun; Prostitution; while others require a “prior unrelated conviction,” [e.g., Stalking; Criminal Trespass; Intimidation; Check Fraud].  The Pattern Instructions concerning them vary as to this language as well, and generally specifically require the prior conviction to have been entered prior to the commission of the instant offense where a “prior unrelated conviction” is involved.

Although no authority has been found either way, it appears an argument can be made that the “unrelated” nature of the prior conviction should be inferred, even if not stated in the statute. This argument is based on the general rationale for enhancing a penalty due to not learning from a first punishment.  Therefore, the proposed sample generic instruction included here includes that language.

The instruction which follows is intended to be modified to set forth the specific statutory enhancement charged in each case.  It is presented only as a guide consistent with the crime elements instruction 1.09.  It should be carefully reviewed and revised due to the varying nature of the statutory enhancements.

