8.8.  Requirements for Attempt - Version 2

It is not a defense that, because the Accused [did not correctly understand] [misunderstood] [misapprehended] the circumstances, it would have been impossible for the Accused to commit the crime attempted.


However, the mere intention to commit a specific crime does not amount to an attempt. In order to convict the Accused of an attempt, you must find beyond a reasonable doubt that the Accused intended to commit the crime charged, and that he took some action which was a substantial step toward the commission of that crime.


Mere preparation does not constitute a “substantial step” toward committing a crime.  The substantial step element of attempt requires proof of an overt act beyond mere preparation, and in furtherance of the intent to commit the crime.  


What constitutes a substantial step is to be determined from all the circumstances of the case, but the conduct must strongly corroborate the firmness of the accused’s criminal intent.  Whether a substantial step toward commission of the crime has been taken is a question of fact to be decided by you, the jury, and must be proven beyond a reasonable doubt by the state.

Authority: I.C. 35-41-5-1(b), Ind. Pattern 2.0400 and 2.1000, modified by:

Jackson v. State, 683 N.E.2d 560 (Ind. 1997)

Zickefoose v. State, 270 Ind. 618, 388 N.E.2d 507 (1979)

Hughes v. State, 600 N.E.2d 130 (Ind.Ct.App. 1992)

Vaughn v. State, 426 N.E.2d 113 (Ind.Ct.App. 1981)

Note: This version incorporates the pattern instruction 2.05, which standing alone is confusing and state-oriented.  By adding this to the more defense-oriented instruction, you can argue that this is a full interpretation of the law, and presents both sides.

