Issues Regarding Statutory Definitionsc "Issues Regarding Statutory Definitions"
Force – For purposes of Indiana’s resisting law enforcement statute, I.C. 35-44.1-3-1, a defendant “forcibly resists” law enforcement when “strong, powerful, violent means” are utilized to evade an officer’s lawful exercise of his duties.  Spangler v. State, 607 N.E.2d 720 (Ind. 1993).  The force involved need not rise to the level of mayhem and a modest level of resistance may suffice.  Graham v. State, 903 N.E.2d 963 (Ind. 2009).
Harassment - this instruction is defined by statute, IC 35-31.5-2-150, as: 

Conduct directed toward a victim that includes but is not limited to repeated or continuing impermissible contact that would cause a reasonable person to suffer emotional distress and that actually causes the victim to suffer emotion distress. Harassment does not include statutorily or constitutionally protected activity, such as lawful picketing pursuant to labor disputes or lawful employer-related activities pursuant to labor disputes.  

The language in italics above would appear to leave this definition open to challenges based on overbreadth and/or vagueness.  You may wish to research dictionary definitions, etc., and propose alternatives to the statutory definition.

Hazing - this instruction is defined by statute, IC 35-31.5-2-151, as:

forcing or requiring another person, with or without that person's consent, and as a condition of association with a group or organization, to perform an act that creates a substantial risk of bodily injury.  

Unless narrowly construed, this could well include athletic practice, etc., and you may wish to consider a limitation on the statutory definition.

Impermissible Contact, IC 35-45-10-3, - This instruction contains the same “but not limited to” language as the harassment definition above, and may be open to challenge on the same grounds.

Items of Drug Paraphernalia, IC 35-48-4-8.5, - be aware that the paraphernalia must be “designed or marketed to be used primarily for”

Minor, IC 7.1-1-3-25, is defined by statute as “a person less than twenty-one (21) years of age.”

Moderate Bodily Injury, IC 35-31.5-2-204.5, is defined by law as meaning “any impairment of physical condition that includes substantial pain.”

Operate – There is no statutory definition of “operate” but Ind. Code § 9-13-2-118 defines an operator of a vehicle as a “person, other than a chauffeur or a public passenger chauffeur, who:  (1) drives or operates a vehicle upon a highway; or (2) is exercising control over or steering a motor vehicle being towed by another vehicle.

In determining whether a person operated or was in actual physical control of a motor vehicle, you may consider, along with all other evidence:  (1) whether or not the person in the vehicle was asleep or awake; (2) whether or not the motor was running; (3) the location of the vehicle and all of the circumstances bearing on how the vehicle arrived at that location; and (4) the intent of the person behind the wheel.

Authority:  Nichols v. State, 783 N.E.2d 1210 (Ind.Ct.App. 2003)

Proximate Cause – IN Pattern Jury Instruction Criminal Instruction No. 14.3260 notes that the Criminal Instructions Committee recommends use of Model Civil Jury Instruction No. 917, modified as indicated below, for criminal cases requiring a definition of “proximate cause.”  

A person's conduct is legally responsible for causing [an injury][property damage][a death] if: 

(1) the [injury][property damage][a death] would not have occurred without the conduct, and
(2) the [injury][property damage][a death] was a natural, probable, and foreseeable result of the conduct.

This is called a "proximate cause."
[There can be more than one proximate cause for an injury.] 

Public Park, IC 35-31.5-2-258  - This definition, which is extremely broad, reads as follows, and may be subject to overbreadth and/or vagueness challenges, depending upon how it is used:

The term "public park" means any property operated by a political subdivision for park purposes, defined in I.C. 36-10-1-2 as including the establishment, equipment, and operation of parks, boulevards, pleasure drives, parkways, wheelways, park boulevards, bridlepaths, playgrounds, playfields, bathhouses, comfort stations, swimming pools, community centers, recreation centers, other recreational facilities, and recreational programs.  

Terrorism, IC 35-31.5-2-329 - This definition contains language which may be challenged as overbroad or vague.  It reads as follows:
“Terrorism” means the unlawful use of force or violence or the unlawful threat of force or violence to intimidate or coerce a government or all or part of the civilian population.

Threat, IC 35-31.5-2-330 - This definition should be carefully scrutinized to make sure only the relevant parts are included in any instruction, and to make sure that it is not used over-broadly, especially as to section (6).  The definition follows:


The term "threat" is defined by law as meaning an expression, by words or action, of an intention to:

(1) unlawfully injure the person threatened or another person, or damage property;

(2) unlawfully subject a person to physical confinement or restraint;

(3) commit a crime;

(4) unlawfully withhold official action, or cause such withholding;

(5) unlawfully withhold testimony or information with respect to another person's legal claim or defense, except for a reasonable claim for witness fees or expenses;

(6) expose the person threatened to hatred, contempt, disgrace, or ridicule;

(7) falsely harm the credit or business reputation of the person threatened; or



(8) cause the evacuation of a dwelling, a building, another structure, or a vehicle. 

Weapon of Mass Destruction, IC 35-31.5-2-354, - This definition appears rather circular and subject to overbreadth and/or vagueness challenges.  Interestingly, it does not appear to include a non-atomic bomb, or other means of causing mass destruction.  The definition reads:

“Weapon of Mass Destruction” means any chemical device, biological device or organism, or radiological device that is capable of being used for terrorism.

