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Note: I.C. 35-36-4-1 provides for the alibi defense, however, the Indiana Pattern Instruction Committee has withdrawn the former pattern instruction, stating:

	The alibi instruction formerly appearing here has been withdrawn.  In reviewing the former instruction and considering the alibi defense, the Committee concluded that by far the most important aspect of alibi is the effect it may have in some cases of narrowing the time frame in which the State must prove the defendant committed the crime.  This narrowing effect does not necessarily occur whenever the defendant files a notice of alibi, but in cases where it does the State must prove the defendant was present at the time and place in its answer to defendant’s alibi notice:  . . . [T]he mere fact that a defendant raises an alibi defense does not necessarily make time an essential element of an offense.  However, where the State's answer to the notice of alibi and evidence points exclusively to a specific date, and the defendant presents a defense based on that date, the jury's consideration of the defendant's guilt should be restricted to that date.  Sangsland v. State, 715 N.E.2d 875, 878-79 (Ind. Ct. App. 1999), transfer denied.

[bookmark: _GoBack]	If a conventional alibi instruction is requested and the judge decides one ought to be given, the Committee suggests that the term alibi not be used, first to avoid having to define it and second because it may have a negative connotation for the jury. The Committee also recommends that the instruction not use the term defense, because alibi is not an affirmative defense but rather consists of evidence on defendant’s presence at the crime, an essential element the State has to prove beyond a reasonable doubt. 

The Committee suggests the following instruction if an instruction is deemed appropriate:

	You have heard evidence that at the time of the crime charged the accused was at a different place so remote or distant [or that such circumstances existed] that he could not have committed the crime.  The State must prove beyond a reasonable doubt the accused’s presence at the time and place of the crime.


