[bookmark: _Toc369589032]10.37.  Self-Defense - Duty to Retreat

	There is no duty on behalf of the accused to retreat prior to using force to protect himself or third parties.

Authority: French v. State, 403 N.E.2d 821 (Ind. 1980); see Washington v. State, 997 N.E.2d 342 (Ind. 2013) (the Court’s most recent discussion of the French instruction); IC 35-41-3-2.

Note: Patton v. State, 837 N.E.2d 576 (Ind.Ct.App. 2005) (trial court’s failure to instruct jury that defendant had no duty to retreat found harmless in light of overwhelming evidence of guilt and conflicting evidence of who was the aggressor). 

Alternative instructions: 

	When an accused is not the initial aggressor and he reasonably believes that he is in danger of serious bodily injury or death, there is no duty on behalf of the accused to retreat prior to using force to protect himself or third parties.

Authority: French v. State, 403 N.E.2d 821 (Ind. 1980).

[bookmark: _GoBack]An accused's belief that he is in "apparent danger" does not require that danger be actual in order to support his claim of self-defense, but only that the belief be in good faith.  In asserting his right of self-defense, one may use the force he believes necessary even though in hindsight, it appears that there was no danger at all.
Belief that "deadly force" was necessary must be in good faith and the accused's reaction to that belief must be reasonable based on surrounding circumstances. Importantly, the reasonableness of the belief can only be determined from the accused's perspective at the time of the event and under all existing circumstances.

Authority: Geralds v. State, 647 N.E.2d 369 (Ind. Ct. App. 1995), Shepard v. State, 451 N.E.2d 1118 (Ind. Ct. App. 1983) and Nuss v. State, 328 N.E.2d 747 (Ind. Ct. App. 1975).  
For purposes of self-defense, the amount of force which is reasonably necessary to defend oneself is to be determined from the standpoint of the accused in light of the surrounding circumstances.  The force employed must not be out of proportion to the apparent urgency of the situation. The right to self-defense is extinguished where the person has used more force than was reasonably necessary to repel the attack.  
Authority: Geralds v. State, 647 N.E.2d 369 (Ind. Ct. App. 1995), Morrison v. State, 613 N.E.2d 865 (Ind. Ct. App. 1993). 
