APPENDIX J

ISSUES RELATED TO VOLUNTARY INTOXICATIONtc "ISSUES RELATED TO VOLUNTARY INTOXICATION"

Ind. Code 35-41-2-5 states:

Intoxication is not a defense in a prosecution for an offense and may not be taken into consideration in determining the existence of a mental state that is an element of the offense unless the defendant meets the requirements of IC 35-41-3-5.


Ind. Code 35-41-3-5 defines involuntary intoxication.


In its decision in Sanchez v. State, 749 N.E.2d 509 (Ind. 2001), the Indiana Supreme Court held that Ind. Code 35-41-2-5 and 35-41-3-5 took away the defense of voluntary intoxication to negate the mens rea for any crime.  In so doing, the court stated that:

the voluntarily intoxicated offender [is] at risk  for the consequences of his actions, even if it is  claimed that the capacity has been obliterated to achieve the otherwise requisite mental state for a specific crime." Id. at 517

The court then concluded that:

the statute redefines the requirement of mens rea to  include voluntary intoxication, in addition to the traditional mental states, i.e., intentionally, knowingly, and recklessly. Thus, evidence of  voluntary intoxication does not negate the mens rea requirement .... Rather, it satisfies this element of the crime." Id. at 520

In essence, it appears that this decision does away with the mens rea requirement for any crime if the accused was voluntarily intoxicated at the time.  In constructing its holding this way, the court appears to be achieving the result of removing intent as an element without actually doing so.  This is particularly troubling because it effectively defeats any argument that intent is always an element of an offense.  It would also logically appear from Sanchez that if the State can introduce evidence that the accused was voluntarily intoxicated at the time of the offense, it can relieve itself from proving any intent element of the offense.  


The Sanchez decision and its analysis raises serious and complex issues which are beyond the scope of this manual, but an effort has been made here to provide the reader with some kernels of  ideas and resources, should he or she wish to research the problem further.


1.  The statute says that voluntary intoxication “may not be taken into consideration in determining the existence of a mental state.”  The holding of Sanchez would appear to do just that, however, by allowing it to satisfy the mental state.  This inconsistency is available to challenge and argue for a change in the current case law.


2.  Again, because voluntary intoxication is not to be considered in determining mental state, the State should not be allowed to introduce evidence of the intoxication to satisfy its burden on this issue.  Furthermore, it is certainly arguable that the plain language of the statute did not intend to allow such a use by the State.


3.  By apparently creating a type of “strict liability” for offenses committed under the influence of voluntary intoxication, the court appears to have usurped the legislature’s right to determine what acts will be criminal and the elements that constitute such crimes.


4.  Article I, § 19, giving the jury the right to determine both the law and the facts, arguably should allow the jurors to consider anything in evidence when reaching its decision, and taking away consideration of voluntary intoxication violates this provision. 


5.  Morisette v. United States, 342 U.S. 246, 72 S.Ct. 240, 96 L.Ed. 288 (1952) contains an extensive discussion, including an historical analysis, of the role of intent in our jurisprudence.  If your argument is based on the premise that the court has, in essence, done away with the element of intent, it may provide some help.  While it should be read in its entirety if you are fashioning an argument concerning voluntary intoxication, the following quotes, in addition to those provided in Appendix D on Arguing Against Certain Caselaw-Based Instructions, may provide some guidance:

The contention that an injury can amount to a crime only when inflicted by intention is no provincial or transient notion.  It is as universal and persistent in mature systems of law as belief in freedom of the human will and a consequent ability and duty of the normal individual to choose between good and evil.  A relation between some mental element and punishment for a harmful act is almost as instinctive as the child's familiar exculpatory "But I didn't mean to," and has afforded the rational basis for a tardy and unfinished substitution of deterrence and reformation in place of retaliation and vengeance as the motivation for public prosecution. Unqualified acceptance of this doctrine by English common law in the Eighteenth Century was indicated by Blackstone's sweeping statement that to constitute any crime there must first be a "vicious will."

Id., 342 U.S. at 250-51
(Footnotes omitted)

Holmes, The Common Law, considers intent in the chapter on The Criminal Law, and earlier makes the pithy observation: "Even a dog distinguishes between being stumbled over and being kicked." P. 3.

Id. at 252, fn. 9

Radin, Intent, Criminal, 8 Encyc. Soc. Sci. 126, 130, says, "... as long as in popular belief intention and the freedom of the will are taken as axiomatic, no penal system that negates the mental element can find general acceptance.  It is vital to retain public support of methods of dealing with crime." Again, "The question of criminal intent will probably always have something of an academic taint.  Nevertheless, the fact remains that the determination of the boundary between intent and negligence spells freedom or condemnation for thousands of individuals.  The watchfulness of the jurist justifies itself at present in its insistence upon the examination of the mind of each individual offender." 

Id. at 256, fn. 14.

