APPENDIX H

MOTIVE INSTRUCTIONStc "MOTIVE INSTRUCTIONS"

While Blacks Law Dictionary and many other sources make a distinction between “motive” and “intent,” there are offenses where it is entirely possible that a jury may well view them as the same.  These types of offenses often include language “with the intent to.”


One such example would be child molesting under I.C. 35-42-4-3(b):

A person who, with a child under 14 years of age, performs or submits to any fondling or touching, of either the child or the older person, with  intent to arouse or satisfy the sexual desires of either the child or the older person .... 

(Emphasis added)


Here it is certainly arguable that wanting to arouse or satisfy sexual desires is what “prompts the person to act” (the language used in the pattern Motive instruction).  See, also, offenses like intimidation (I.C. 35-45-2-1); harassment (I.C. 35-45-2-2); and stalking (defined in 35-45-10-1).  Hate crimes or hate crime enhancements would be another example of cases where motivation matters.


Therefore it is certainly appropriate where such types of offenses are charged, to argue against the pattern motive instruction, and perhaps even argue that in these situations the state does have to prove motive.  Clearly, in the above situation, if the accused was not prompted to fondle or touch by a desire to arouse or satisfy sexual desires, he did not commit the offense.


The following discussion concerning the application of motive instructions in various situations adapted from National Criminal Jury Instruction Compendium (www.juryinstruction.com.) [Chapter 37: Motive] is also instructive. 

PRACTICE NOTE: Instructions on motive have been used either to enunciate its immateriality to the proof of the case (see, e.g., Indiana Pattern Jury Instructions, Criminal, 12.27) or to distinguish it from intent. (ILLINOIS PATTERN JURY INSTRUCTIONS - CRIMINAL, IPI-Criminal 4th 3.04 [Motive] (West, 4th ed. 2000); 1 O'Malley, Grenig & Lee, FEDERAL JURY PRACTICE AND INSTRUCTIONS 17.06 [Juror Questionnaire Forms] (West, 5th ed. 2000).) It has been questioned whether either of these purposes can be successfully accomplished through an instruction. (Committee comment from 7TH CIRCUIT FEDERAL JURY INSTRUCTIONS - CRIMINAL 3.19 [Motive] (1999); see also People v. Rivera (IL 1975) 336 NE2d 255, 259 [where State is not required to prove motive to establish charged crime, motive instruction should not be given to jury].) To specifically define motive, then to explain its immateriality for a purpose other than one probative of intent, only creates confusion far greater than any clarification an instruction might accomplish. (Ibid.)

Wall v. State (MS 1980) 379 So2d 529, 532, held that motive is an abstract instruction on the law which should not be given and may be prejudicial to the defendant by confusing the jury into returning a guilty verdict.

Good Motive May Negate Required Mens Rea
PRACTICE NOTE: "Good motive is never a defense where the act done or omitted is a crime, but it may be considered by the jury in the determination of the state of mind or intent of the accused." (U.S. v. Rederth (8th Cir. 1989) 872 F2d 255, 258.)

When The Defendant Is Relying On A Necessity (Choice Of Evils/Emergency) Defense The Jury Should Be Instructed That Motive Is Relevant
RATIONALE: The defense of necessity requires consideration of why the defendant acted (i.e., motive). Therefore, the standard instruction that motive is not an issue in the case should be modified or omitted in such a case.

POINTS AND AUTHORITIES: "Motive may be relevant in determining whether the defense of necessity applies, in establishing the element of intent, or in mitigating punishment." (Cook & Hermann, Criminal Defense Checklist (West, 1999 ed.) §§ 1.03 (15).)

SAMPLE INSTRUCTION:

The defendant has raised the defense of necessity. To resolve the issues related to this defense, as I have instructed you elsewhere in these instructions, requires a consideration of the motive or purposes for the defendant’s conduct.

Motive: Application To Third Party Suspect

RATIONALE: When the defense theory is that a third party committed the offense, the defense should have the right to an instruction regarding the consideration of motive as to the guilt of the third party.

POINTS AND AUTHORITIES: In context, pattern motive instructions often refer to the defendant and no one else. Where evidence of the guilt of a third party is presented, the jury should consider the third party's motive in determining whether the third party evidence raises a reasonable doubt as to the defendant's guilt. 

See Joyner v. State, 678 N.E.2d 386 (Ind. 1997) (trial court improperly excluded evidence that a third party had motive (argument with victim) and opportunity (unexplained absence and attempt to cover up) to commit charged murder); Allen v. State, 813 N.E.2d 349 (Ind.Ct.App. 2004).

It would violate federal due process principles to allow the prosecution to use a motive instruction to convict and not allow the defendant to use it to defend.

PRACTICE NOTE: When the defendant offers evidence of third party motive, exclusion of such evidence may not be made on the basis of state law without balancing the exculpatory significance of the evidence against the competing state interest in the procedural rule upon which the evidence would be excluded. (See U.S. v. Gilmore (N.D. Ill. 1998) 997 F.Supp 1019, 1033-34; see also Green v. Georgia (1973) 442 US 95, 97 [99 SCt 2150; 60 LEd2d 738]; Chambers v. Mississippi (1973) 410 US 284, 295 [93 SCt 1038; 35 LEd2d 297]); Holmes v. South Carolina, 547 U.S. 319 (2006).

SAMPLE INSTRUCTION:

Motive is not an element of the crime charged and need not be proven by the prosecution. However, in your deliberations, consider motive or lack of motive as a circumstance in this case. Presence of motive in the defendant or _____________ (insert name of third party) may tend to prove that person's guilt. Absence of motive in the defendant or _____________ (insert name of third party) may tend to show that the person is not guilty. The weight, if any to be given the presence or absence of motive is for you to determine.

[Cf. CALIFORNIA JURY INSTRUCTIONS - CRIMINAL, (CALJIC) 2.51 [Motive] (Fall 2007 Ed.) 

