APPENDIX F

DISCUSSION ON REASONABLE DOUBTtc "DISCUSSION ON REASONABLE DOUBT"

The commentary to Pattern Instruction 1.15, says that a definition of reasonable doubt is mandatory, citing to Crim. Rule 8(F).  This provision only states in relevant part, however, 

When the jury has been sworn the court shall  instruct in writing as to the issues for trial, the burden of proof, the credibility of  witnesses, and the manner of weighing the testimony to be received.

In Malone v. State, 660 N.E.2d 619, 625 (Ind.Ct.App. 1996), trans. denied May 23, 1996, the court stated: 

An instruction need not use any particular form or wording in defining reasonable doubt; in fact, it need not even provide a definition.  Victor v. Nebraska (1994) 511 U.S. ___, 114 S. Ct. 1239, 127 L. Ed. 2d 583, reh'g denied, Sandoval v. California, 128 L. Ed. 2d 492, 114 S. Ct. 1872. 

Miller v. State, 266 Ind. 461, 364 N.E.2d 129 (1977) also seems to support this proposition.


Furthermore, the 7th Circuit Court of Appeals recommends against giving a definition, saying that:

The Committee recommends that no instruction be given defining "reasonable doubt."In a long line of cases, the Seventh Circuit has repeatedly eschewed attempt to define reasonable doubt. See, e.g., United States v. Hanson, 994 F.2d 403, 408 (7th Cir. 1993); United States v. Bardsley, 884 F.2d 1024, 1029 (7th Cir. 1989); and cases cited in United States v. Blackburn, 992 F.2d 666, 668 (7th Cir.),  cert. denied, 114 S. Ct. 393 (1993). The Court has found that “‘an attempt to define reasonable doubt presents a risk without any real benefit.’” United States v. Reynolds, 64 F.3d 292, 298 (7th Cir. 1995), quoting Hanson, 994 F.2d at 408. Therefore, the Court has consistently upheld district court refusals to define the phrase, finding that the definitions are likely to “confuse juries more than  the simple words themselves.” Blackburn, 992 F.2d at 668. Accord, United States v. Langer, 962 F.2d 592, 599 (7th Cir. 1992); United States v. Shaffner, 524 
F.2d 1021, 1023 (7th Cir. 1975). The phrase "reasonable doubt" is self-explanatory and is its own best definition. Further elaboration  "tends to misleading refinements" which weaken and make imprecise the existing phrase. United States v. Lawson, 507 F.2d 433, 443 (7th Cir. 1974), cert. denied, 420  U.S. 1004 (1975). A judge should not define the term for the jury even if asked to do so during deliberations. United States v. Blackburn, 992 F.2d 666, 668 (7th  Cir.), cert. denied, 114 S.Ct. 393 (1993). Neither "substantial doubt" nor "honest doubt" 
is an acceptable explanation. United States v. Loman, 551 F.2d 164 (7th Cir.), cert. denied, 433 U.S. 912 (1977), United States v. Wright, 542 F.2d 975 (7th Cir. 1976), cert. denied, 429 U.S. 1073 (1977), United States v. Hall, 854 F.3d 1036 (7th Cir. 1988), United States v. Crouch, 528 F.2d 625 (7th Cir.), cert. denied, 429 U.S. 900 (1976), United States v. Gratton, 525 F.2d 1161 (7th Cir. 1975), United States v. Emalfarb, 484 F.2d 787 (7th Cir.),cert. denied, 414 U.S. 1064 (1973). "Fair doubt" is unhelpful, but not automatically reversed. United States v. Hall, 854 F.2d 1036 (7th Cir. 1988). The Supreme Court has also recently rejected "grave uncertainty," "actual substantial doubt," and "moral certainty." Cage v. Louisiana, 498 U.S. 39 (1990). Defining reasonable doubt in a constitutionally deficient manner cannot be harmless error. Sullivan v. Louisiana, 508 U.S. 275 (1993). Although the Seventh Circuit has refused to adopt a per se rule against defining reasonable doubt, it did, in another context, describe the "use of an instruction defining [it as] equivalent to playing with fire." United States v. Shaffner, 524 F.2d 1021, 1023 (7th Cir. 1975), cert. denied, 424 U.S. 920 (1976). See also United States v. Blackburn, 992 F.2d 666, 668 (7th Cir.), cert. denied, 114 S.Ct. 393 (1993).


In Victor v. Nebraska, 511 U.S. 1, 114 S.Ct. 1239, 127 L.Ed.2d 583 (1994) the U.S. Supreme Court stated:

The beyond a reasonable doubt standard is a requirement of due process, but the Constitution neither prohibits trial courts from defining reasonable doubt nor requires them to do so as a matter of course.  Indeed, so long as the court instructs the jury on the necessity that the defendant’s guilt be proved beyond a reasonable doubt, the Constitution does not require that any particular form of words be used in advising the jury of the government’s burden of proof.  Rather, “taken as a whole, the instructions [must] correctly convey the concept of reasonable doubt to the jury.” 114 S.Ct. at 1243 (citations omitted)


In Winegeart v. State, 665 N.E.2d 893, 898 (Ind. 1996), the Indiana Supreme Court, despite not finding fundamental error in the giving of an extremely convoluted reasonable doubt instruction, did disapprove the instruction given and explained how it believed such convoluted instructions came into being.

The instruction uses 300 words in eleven sentences to explain reasonable doubt. This is not atypical for reasonable-doubt instructions, which often appear to be a conglomeration of phrases providing supplemental or alternative explication of reasonable doubt. Through the years, appellate decisions have held a wide variety of reasonable-doubt instructions to satisfy the minimal constitutional requirements. After a particular phrase has been thus tolerated by appellate courts, trial courts will often - usually in response to requests by counsel - incorporate such “approved” phrases into reasonable doubt instructions. As a result, most reasonable doubt instructions commonly in use in our courts today have not been crafted for the purpose of most effectively explaining the concept of reasonable doubt to jurors but rather are used primarily because the language therein is considered adequate to avoid appellate review. . . . As courts utilize such longer, more intricate explanations of reasonable doubt, juries are likely to draw an overall impression which may transcend the literal meaning of the substance of the words. Such lengthy and conceptually challenging instructions often present a drumbeat repetition, declaring that reasonable doubt is not every doubt, not whim, not guess, not surmise, not mere possibility, not fanciful, etc.; and that to qualify as reasonable doubt, such doubt must be fair, actual, logical, natural, etc.  It is not surprising that jurors often have difficulty in synthesizing and comprehending reasonable doubt or that they may perceive that the instructing judge is minimizing the degree of doubt that will preclude a finding of guilt. 


This authority is provided in the event that you make a decision, based on the court’s ruling as to the definition it intends to use and the facts of each individual case, that you are better off letting the jury use its common sense in reaching a decision as to what “reasonable doubt” means. 


It is beyond the scope and ability of this manual to advise as to whether such an instruction should or should not be given in each case.  

