4.9. Alternative Destruction of Evidence Instructions

1. 
If you find that the police [__________] [insert other appropriate agency, e.g., D.A.'s investigator] willfully [suppressed] [destroyed] __________ [insert evidence suppressed or destroyed], you may draw an inference that there was something damaging to the prosecution's case in the evidence that was [suppressed] [destroyed].


Such an inference may be regarded by you as reflecting the prosecution's recognition of the strength of the accused's case generally and/or the weakness of its own case.

Authority: National Criminal Jury Instruction Compendium 36.1.1 

2. 
If the agents or employees of the prosecution intentionally destroyed evidence you may infer that the destroyed evidence would be, if available, adverse to the prosecution and favorable to the accused.

Authority: Cooper, KENTUCKY INSTRUCTIONS TO JURIES 2.06 [Missing Evidence (but no missing witness)] (Anderson, 4th ed. 1999).

3.
If a law enforcement officer intentionally and willfully attempted to suppress material evidence, you may presume that the suppressed evidence would have favored the accused and that the officer’s testimony concerning that evidence may be biased.

Authority: Deering’s California Evidence Code § 413, “Suggested Form.”]

4. 
If you find that [description of material physical evidence] existed and the State knowingly and intentionally destroyed [the described physical evidence], you may, but are not required to, conclude that the information contained in the [evidence] would be unfavorable to the State and favorable to the accused.

Authority: State v. Ueding, 400 N.W.2d 550, 552 (Iowa 1987); see also State v. Maniccia, 355 N.W.2d 256, 259 (Iowa App. 1984); State v. Brown, 337 N.W.2d 507, 509 (Iowa 1983); IOWA CRIMINAL JURY INSTRUCTIONS 200.46 Destruction of Evidence - Permissible Inference (Iowa State Bar Association, 1991).


5. 
If you find from the evidence that there existed a [item lost or destroyed] and that the state intentionally destroyed it, you may, but are not required to, infer that the information contained on/in the  [item] would be, if available, adverse to the state and favorable to the accused.

Authority: State v. Maniccia, 355 N.W.2d 256, 259 (Iowa. App. 1984); see also Sanborn v. Commonwealth, 754 S.W.2d 534, 540 (KY 1988), as modified in Tinsley v. Commonwealth, 771 S.W.2d 331 (KY 1989), and approved in Estep v. Commonwealth, 64 S.W.3d 805, 809 (KY 2002), which has an extensive discussion on “missing evidence” instructions, including explanation of  “the purpose of a "missing evidence" instruction is to cure any Due Process violation attributable to the loss or destruction of exculpatory evidence by a less onerous remedy than dismissal or the suppression of relevant evidence.”
All the above instructions are samples provided at National Criminal Jury Instruction Compendium 36.1.1.
