4.15. Conduct of Accused and Court's Response


You should decide this case based solely on the evidence. The Accused's conduct during the course of the trial is not evidence; nor does any response I made to his/her conduct constitute evidence. You should not assume that anything I did or said during the course of the trial reflects any opinion about the case. The law does not allow you to disregard the evidence simply because you have sympathy for the Accused. Likewise, the law does not allow you to convict an Accused or punish him/her simply because you disapprove of his/her conduct.

Authority: While no authority is cited for this instruction, if this is an issue during your trial, you should be entitled to this type of cautionary instruction based on the client’s constitutional right to due process and a fair trial.  The accused’s behavior at trial when not testifying is non-testimonial and non-evidentiary, and should not be considered as evidence by the jury.  See, e.g., People v. Astacio, 516 NYS2d 508, 509 (NY 1987).

