4.10. Missing Witness


It is peculiarly within the power of the State to produce [witness], who could have given material testimony on an issue in this case.  The State’s failure to call [witness] may give rise to an inference that his/her testimony would be unfavorable to it.


You should bear in mind that the law does not impose on an Accused in a criminal case the burden or duty of calling any witness or producing any evidence.

Authority:  Gossmeyer v. State, 482 N.E.2d 239, 243 (Ind. 1985); Porter v. Irvin's Interstate Brick & Block Co., 691 N.E.2d 1363 (Ind. Ct. App. 1998); Snow v. State, 560 N.E.2d 69, 72-73 (Ind. Ct. App. 1990).  Instruction is generally disfavored and appropriate only when evidence from the witness would be material and not cumulative, Hedrick v. State, 430 N.E.2d 1150 (Ind. 1982); and the witness is available to be produced by one party but not the other. Allen v. State, 406 N.E.2d 976, 978-79 (Ind. 1980).  See also Ray v. State, 838 N.E.2d 480, 489-91 (Ind.Ct.App. 2005). 
